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Rules and Regulations

Federal Register
Vol. 48, No. 205
Friday, October 21, 1983

This section of the FEDERAL REGISTER
regulalory

i

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This regulation establishes
the quantity of fresh California-Arizona
lemons that may be shipped to market at
180,000 cartons during the period
October 23-29, 1983, Such action is
needed to provide for orderly marketing
of fresh lemons for the period due to the
marketing situation confronting the
lemon industry.
EFFECTIVE DATE: October 23, 1983,
FOR FURTHER INFORMATION CONTACT:
William ]. Doyle, Chief, Fruit Branch,
F&V, AMS, USDA, Washington, D.C.
20250, telephone 202-447-5975,
SUPPLEMENTARY INFORMATION: This
final rule has been reviewed under
Secretary's Memorandum 1512-1 and
Executive Order 12291, and has been
designated a “non-major” rule. William
T. Manley, Deputy Administrator,
Agricultural Service, has
certified that this action will not have a
significant economic ona
substantial number of small entities.
This action is designed to promote
orderly marketing of the California-
Arizona lemon crop for the benefit of
producers, and will not substantially
affect costs for the directly regulated
handlers.

This final rule is issued under
Marketing Order No. 910, as amended (7
CFR Part 910) regulating the handling of

lemons grown in California and Arizona.

The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674).
The action is based upon
recommendations and information
submitted by the Lemon Administrative
Committee and upon other available
information. It is hereby found that this
action will tend to effectuate the
declared policy of the Act.

This action is consistent with the
marketing policy currently in effect. The
commitiee me! publicly on Oclober 18,
1983, at Los Angeles, California, to
consider the current and prospective
conditions of supply and demand and
recommended a quantity of lemons
deemed advisable to be handled during
the specified week. The commitiee
reports the demand for all grades of
lemons is good on larger sizes and
easier on smaller sizes.

It is further found that it is
impracticable and contrary to the public
interest to give preliminary notice,
engage in public rulemaking, and
postpone the effective date until 30 days
after publication in the Federal Register
(5 US.C. 553), because of insufficient
time between the date when information
became available upon which this
regulation is based and the effective
date necessary to effectuate the
declared purposes of the Act. Interested
persons were given an opportunity to
submit information and views on the
regulation at an open meeting. It is
necessary to effectusate the declared
purposes of the Act to make these
regulatory provisions effective as
epecified, and handlers have been
apprised of such provisions and the
effective time.

List of Subjects in 7 CFR Part 910
Marketing agreements and orders,
California, Arizona, Lemons.
Section 910.734 is added as follows:

§910.734 Lemon regulation 434.

The quantity of lemons grown in
California and Arizona which may be
handled during the period October 23,
1983, through October 29, 1983, is
established at 190,000 cartons.

(Secs. 1-19, 48 Stat. 31, as amended; 7 US.C.
601-674)

Dated: October 20, 1983,
Charles R. Brader,
Director, Fruit and Vegetable Division,
Agricultural Marketing Service.
{FR Doc. 83-26920 Filod 10-20-83: 11:45.mm)
BILLING CODE 3410-02-M

7 CFR Part 1065

Milk in the Nebraska-Western lowa
Marketing Area; Temporary Revision
of Pool Supply Plant Shipping and
Diversion Limitation Percentages

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Temporary revision of rules.

sUMMARY: This action temporarily
relaxes for the months of October 1983
through March 1984 the shipping
requirements for pool supply plants and
the limit on how much milk not needed
for fluid [bottling) use may be moved
directly from farms to

manufacturing plants and still be priced
under the Nebraska-Western lowa
order. The revisions are made in
response to a request by a cooperative
association representing a substantial
number of producers supplying the
market in order to prevent uneconomic
movements of milk.

EFFECTIVE DATE: October 21, 1963,

FOR FURTHER INFORMATION CONTACT:
Robert F. Groene, Marketing Specialist,
Dairy Division, Agricultural Marketing
Service, U.S. Department of Agriculture,
Washington, D.C. 20250 (202) 447-2089.
SUPPLEMENTARY INFORMATION: Prior
document in this proceeding: Proposed
Temporary Revision of Pool Supply
Plant Shipping and Diversion Limitation
Percentages: Issued September 27, 1983;
published October 3, 1983 (48 FR 45117).

This action has been reviewed under
USDA precedures established to
implement Executive Order 12281 and
has been classified as a “non-major”
action.

It has been determined that the need
for adjusting certain provisions of the
order on an emergency basis precludes
following certain review procedures set
forth in Executive Order 12201, Such
procedures would require that this
document be submitted for review to the
Office of Management and Budget at
least 10 days prior to its publication in
the Federal Register. However, this
would nol permit the completion of the
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precedure in time o give interested
parties timely notice that the shipping
requirements for pool supply plants and
the limits on the amount of milk that
may be moved directly from producer
farms to nonpool manufacturing plants
for October 19683 would be modified. The
initial reques! for this action was
received on September 2, 1983. Public
comments on the proposed action were
due October 11.

William T, Manley, Deputy
Administrator, Argricultural Marketing
Service, has certified that this action
would not have a significant economic
impact on a substantial number of small
entities. Such action would lessen the
regualtory impact of the order on certain
milk handlers and would tend to ensure
that dairy farmers will continue to have
their milk priced under the order and
thereby receive the benefits that accrue
from such pricing.

This temporary revision is issued
pursuant to the provisions of the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601 &f
seq.) and the provisions of ,

§§ 1065.7(b)(3) and 1065.13(d)(4) of the
Nebraska-Western lowa milk order.

Notice of proposed rulemaking was
published in the Federal Register (48 FR
45117) concerning a proposed decrease
in the shipping requirements for pool
supply plants and an increase in the
amount of milk that may be moved
directly from producer farms to nonpool
manufacturing plants for the months of
October 1983 through March 1984,
Interested parties were afforded the
opportunity lo comment on the proposal
by submitting written data, views, and
arguments. No comments in opposition
to the proposal were received.

After consideration of all relevant
material, including the proposal set forth
in the aforesaid notice, data, views, and
arguments filed thereon, and other
available information, it is hereby found
and determined that for the months of
October 1863 through March 1984 the
supply plant shipping percentage of 40
percent as set forth in § 1065.7(b) should
be decreased to 30 percent and the
diversion limitation percentage as set
forth in § 1065.13(d) should be increased
from the present 40 percent to 50
percent.

Pursuant to the provisions of
§§ 1065.7(b){3) and 1065.13(d)(4), the
supply plant shipping percentage as set
forth in § 1085.7(b), and the diversion
limitation percentages as set forth in
§ 1065.13(d) (2) and (3), respectively,
may be increased or decreased up to 20
percentage points during any month.
Such changes may be made to
encourage additional needed milk
shipments to pool distributing plants or

to prevent uneconomic shipments
merely for the purpose of assuring that
dairy farmers will continue to have their
milk priced under the order and thereby
receive the benefits that accrue from
such pricing.

Associated Milk Producers, Inc., a
cooperative association which
represents producers supplying the
Nebraska-Western lowa market,
requested that during the period of
October 1983 through March 1984 the
pool supply plant shipping percentage
be reduced 10 points. Also, the
cooperative requested that for the same

' period the percentage of allowable

diversions be increased 10 percentage
points,

The basis of the coopetative's request
is that beginning in October 1983 the
pooling provisions in question will not
accommodate the efficient pooling of the
mitk of some of its members who
regularly are associated with the
marke!. The cooperative indicates that it
is requesting the revision because of the
present buildup in the market's milk
supplies due to a substantial increase in
producer deliveries and a decline in
Class I sales. In that regard, the
cooperative noted that producer
deliveries for the first seven months of
1983 were up 6.7 percent from the
already high levels of the same period a
year ago while Class I sales were down
1.8 percent. The cooperative believes
that the temporary revision of both the
supply plant shipping standard and the
diversion limits will be necessary for the
months of October 1983 through March
1984. Because of the market's present
supply situation, the cooperative
contends that the temporarily relaxed
pool supply plant shipping requirement
and diversion limits will be adequate to
supply the needs of the Class | market
withou! causing unnecessary and
uneconomic shipments to pool plants
simply to mee! order requirements.

In view of this development in the
supply situation, and without the
temporary revision, some milk not
needed for bottling use would have to be
shipped first to distributing and then to
nonpool manufacturing plants merely to
qualify some supply plants for pooling
under the order during the coming
winter months. Likewise, milk of some
dairy farmers would first have to be
received at a pool plant to qualify it for
pooling rather than being shipped
directly from the farm to nonpool
manufacturing plants for surplus use.
These requirements would result in
costly and inefficient movements of
milk,

Under these supply-demand
conditions, it is concluded that a
reduction in the required shipments of a

supply plant by 10 percentage points for
October 1983 through March 1984 will
prevent uneéconomic movemenls of milk
merely for purposes of maintaining pool
plant status. Moreover, the relaxation of
the diversion limits by 10 percentage
points for such months will prevent
uneconomic movements of milk through
pool plants merely for the purpuse of
qualifying it as producer milk under the
order.

It is hereby found and determined that
thirty days’ notice of the effective date
is impractical, unnecessary, and
contrary to the public interes! in that:

{a) This temporary revision is
necessary to reflect current marketing
conditions and to maintain orderly
marketing in the marketing area for the
months of October 1983 through March
1984;

(b) This temporary revision does not
require of persons affected substantial
or extensive preparation prior to the
effective date; and

(c) Notice of the proposed temporary
revision was given interested parlies
and they were afforded opportunity to
file written data, views or arguments
concerning this temporary revision.

Therefore, good cause exists for.
making this temporary revision effective
for the months of October 1983 through
March 1984.

List of Subjects in 7 CFR Part 1065

Milk marketing orders, Milk, Dairy
products.

it is therefore ordered, That the
aforesaid provisions in §§ 1065.7(b} and
1065.13(d)(2) and (3) of the order are
hereby revised for the months of
October 1983 through March 1984,
(Secs. 1-19, 48 Stal. 31, as amended; 7 U.S.C,
801-674)

Signed at Washinglon, D.C. on Oclober 18,
1983,
Joel L. Blum, :
Acting Director Dalry Division,
[FR Doc. 83-25200 Filed 10-20-83: R45 am)
BILLING CODE 3410-02-M

DEPARTMENT OF JUSTICE

Immigration and Naturaiization
Service

8 CFR Part 100

Statement of Organization

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Final rule.

SUMMARY: This rule amends the Service
organizational statemen! lo reflect the




Federal Register / Vol. 48, No. 205 / Friday, October 21, 1983 / Rules and Regulations 48795
e e e T ——— S —_—
recent in designation of the St. § 100.4 Field service. according to location by districts and
Albans, Vermont office from a district enpie e TR ey are designated either Class A, Class B,
office to a suboffice. This change is (a) Regional offices. The Eastern or Class C. Class A means that the port
made for more efficient management. Regional Office, located in Burlington, is a designated port of entry for all
EFFECTIVE DATE: October 1, 1983, Vermont, has juri ion over districts aliens. Class B means that the portisa

FOR FURTHER INFORMATION CONTACT:
For Genersl Information: Loretta |,

Shogren, Director, Pelicy Directives

and Instructions, lmmigration and

Naturalization Service, 425 Bye Street

NW, W D.C. 20538,

Telephone: (202) 633-3048
For Specific Information: Bert C. Rizzo,

Immigration Examiner, Immigration

and Naturalization Service, 425 Eye

Street NW., Washington, D.C. 20536,

Telephone:; (202) 633-3946. ~
SUPPLEMENTARY INFORMATION: Service
management has reviewed the
jurisdictional responsibilities,
workloads, and types of work under the
jurisdiction of the St. Albans office. It
has been determined that the
responsibilities and variety of work do
not justify the continued classification of
St Albans as an independent district
office. St. Albans has become a
suboffice as part of the Portland, Maine
District; the immigration office at
Montreal, Canada is
transferred under the Buffalo District
Office to combine all Eastern Region
Canadian preinspection operations
under one district; and the Pittsburg,
New Hampshire part of entry will shift
to the Portland District to consolidate all
northern border ports of entry for the
states of Vermont, New Hampshire and
Maine under one district.

Compliance with 5 U.S.C. 553 as to
notice of proposed rulemaking and
delayed effective date is not required as
this rule deals solely with agency
management and organization.’

In accordance with 5 U.S.C. 605(b), the
Commissioner of Immigration and
Naturalization certifies that this rule will
not have significant impact ona
substantial number of small entities.
This rule is not a major rule as defined
in section 1(a) of E.O. 12291,

List of Subjects in 8 CFR Part 100

Administrative practice and
procedure, Organization and functions
(Government agencies), Authority
delegation (Covernment agencies),
Jurisdictions. Ports of entry {both
aircraft and vessels).

Accordingly, Title 8, Chapter 1 of the
Code of Federal Regulations is amended
as follows:

PART 100—STATEMENT OF
ORGANIZATION

1. In § 1004, paragraph (a) is revised
to read as follows:

2,3,4.5,7,21, 22,23, 25 and 27 and
Border Patrol sectors 1, 2, 3, and 4. The
Southern Regional Office, located in
Dallas, Texas, has jurisdiction over
districts 6, 14, 15, 20, 26, 28, 38, and 40,
and Border Patrol sectors 15, 18, 17, 18,
19, 20, and 21. The Northern Regional
Office, located in Fort Snelling, Twin
Cities, Minnesota, has jurisdiction over
districts 8,9, 10, 11, 12, 19, 24, 29, 30, 31,
and 32 and Border Patrol sectors 5, 8, 7,
8, and 9. The Weslern Regional Office,
located in San Pedro, California, has
jurisdiction over districts 13, 16, 17, 18,
and 39 and Border Patrol sectors 10, 11,
12, 13, and 14.

2. In §100.4, paragraph (bj{1) is
removed and paragraphs (b){2}, (b)(7),
and (b)(22) are revised to read as
follows:

(b) District offices.

jurisdiction over the States of New
Hampshire {except the port of entry at
Pittsburg, Now Hampshire), Massachusetts,
and Rhode Island.

7. Buffalo, New York. The district uffice in
Buffalo, New York, has jurisdiction over the
State of New York except that part within the
jurisdiction of District No. 3; also, over the
United States immigration office at Toronto,
Ontario, Canada; and office located at
Montreal, Quebec, Canada.

22, Portland, Maine. The district office in
Portland, Maine has jursidiction over the
States of Maine, Vermont, and the port of
entry at Pittsburg, New Hampshire.

3. In §100.4, paragraphs (c)(2)
introductory text and districts 2 and 22
and (c)(3) introductory text and district
22 are revised and district 1 of
paragraph (c)(2) and district 1 of {c)(3)
are removed as follows:

(0 A

(2) Parts of entry for aliens arriving
by vessel or by land transporiation.
Subject to the limitations prescribed in
this subparagraph, the following Jlu:eo
are hereby designated as ports of entry
for aliens arriving by any means of
travel other than aircraft. The
designation of such a port of entry may
be withdrawn whenever, in the
judgment of the Commissioner, such
action is warranted. The ports are listed

designated port of entry for aliens who
at the time of applying for admission are
lawfully in possession of valid resident
aliens' border-crossing identification
cards or are admissible without
documents under the documentary
waivers contained in Part 212 of this
chapter, Class C means that the port is a
designated port of entry only for aliens
who are arriving in the United States as
crewmen as that term is defined in
section 101{a}(10) of the Act with respect
to vessels.

District No. 1—jReserved]
DiSTRICT NO. 2—BOSTON, MASS.
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DiSTRICT NO. 22—PORTLAND, MAINE

Class A
* Aburg, VI * Fort Farfiold, Maine
* Alburg Sprngs, Vi * Fort Kont, Maing
'W.MW-IMU * Marnfin, Maino
Bangor includes, among  “Mighgate Spongs, VL
others, the port fecitions st * Houlton, Maino
Bar  Hebor,  Beltast, * Jackman, Maine
Brewer, Bucksport, Jones—  * Limentona, Maine
port, Norihoast Harbor, Lubec, Mane
Prospect Harbor, Sancy- * Madowaska, Maioa
point, Senl Harbor, Soars~  Morges Une, VL.
port, and South Wesl *Mewpor Vi
Harbor, Mane). * North Tray, VU
* Basba Plain, VU * Norton, V1.
* Beocher Falla VL Pmsburg, NH
* Brdgowater Maino Portiand, Mano
*Coless, Maine (ncludes *Richiord, VI (nchudes the
Forry Point, and Millown  Pinnace port of entry)
Bridgas). * 8L Angns, VU
* Cansan, VL * St Aurgilo, Maine
* Coburn Gore, Maine *Van Swan, Maino
* Darby Une, VL * Vancebom, Maine
Esstport. Maioo * Wast Berkshire, VL
East Richtosd, VL

Cuss B
Daaquarn, Maine Monticolia, Maine
Epston, Maine Cnwrtt, Mame
Estooun, Maine Robbmsion, Maine
Forest City, Maine St Juate. Maine
Knoxford Line Road S Pumphile, Maing
Hill), Mane,

CQuse C
Bath, Maine Fockiand, Maine
Boothbary Harbor, Maine Wwmcaseot,
Kittery, Mane
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(3) Ports of entry for aliens arriving
by aircraft. In addition to the following
international airports which are hereby
designated as ports of entry for aliens
arriving by aircraft, other places where
permission for certain aircraft to land
officially has been given and places
where emergency or forced landings are
made under Part 239 of this chapter shall
be regarded as designated for the entry
of aliens arriving by such aircraft:
District No. 1—{Reserved]

District No. 22—Portland, Maine

Burlington, V1., Burlington Municipal Airport
Caribou, Maine, Caribou Municipal Airport
Highgate Springs, V., Franklin County

Regional Airport
Newport, Vt., Newport State Airport
(Sec. 103 of the Immigration and Nationality
Act, as amended; 8 U.5.C. 1103)

. Dated: October 17, 1983

Andrew ]. Carmichael, Jr.,

Assoclate Commissioner, Examinations
Immigration and Naturalization Service.
[FR Doc. 83-25777 Filed 10-20-83445 am)

BILLING CODE 4410-10-M

8 CFR Part 238

Contracts With Transportation Lines;
Addition of American Trans Alr, Inc.

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Final rule.

SUMMARY: This rule adds American
Trans Air, Inc. to the list of carriers
which have entered into agreements
with the Service to guarantee the
passage through the United States in _
immediate and continuous transit of
aliens destined to foreign countries.

EFFECTIVE DATE: September 27, 1983.

FOR FURTHER INFORMATION CONTACT:
Loretta ], Shogren, Director, Policy
Directives and Instructions, Immigration
and Naturalization Service, 425 Eye
Street NW., Washington, D.C. 205386,
Telephone: (202) 833-3048.
SUPPLEMENTARY INFORMATION: This
amendment to 8 CFR 238.3 is published
pursuant to 5 U.S.C. 552. The
Commissioner of Immigration and
Naturalization Service entered into an
agreement with American Trans Air,
Inc. on September 27, 1983 to guarantee
passage through the United States in
immediate and continuous transit of
aliens destined to foreign countries.
The agreement provides for the
waiver of certain documentary
requirements and facilitates the air
travel of passengers on international

flights while passing through the United
States.

Compliance with 5 U.S.C. 553 as to
notice of proposed rulemaking and
delayed effective date is unnecessary
because the amendment merely makes
an editorial change to the listing of
transportational lines.

In accordance with 5 U.S.C. 605(b), the
Commissioner of Immigration and
Naturalization certifies that the rule will
not have a significant impact on a
substantial number of small entities.

This order constitutes a notice to the
public under 5 U.S.C. 552 and is not a
rule within the definition of section 1{a)
of E.O. 12201.

List of Subjects in 8 CFR Part 238
Airlines, Aliens, Government
contracts, Travel, Travel restriction.

Accordingly, 8 CFR Part 238 is
amended as follows:

PART 238—CONTRACTS WITH
TRANSPORTATION LINES

§238.3 [Amended]

In § 238.3 Aliens in immediate and
continuous transit, the listing of
transportation lines in paragraph (b)
Signatory lines is amended by adding in
alphabetical sequence, “American Trans
Air, Inc."
(Secs. 103, 68 Stal. 173 (8 U.S.C. 1103); 238, 66
Stat. 202 (8 U.S.C. 1228))

Dated: October 17, 1983,
Andrew ]. Carmichael, Jr.,
Assoclate Commissioner, Examinations,
Immigrotion and Naturalization Service.

[FR Doc. 83-26683 Filed 10-20-83: 8:45 am)
BILLING CODE 4410-10-M

FEDERAL RESERVE SYSTEM
12 CFR Part 207

Securities Credit by Persons Other
Than Banks, Brokers, or Dealers;

Comparison Chart of Old and New
Regulation G Sections

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Regulation G comparison chart.

SUMMARY: On July 27, 1983, the Board
approved a completely revised and
simplified Regulation G. The new
regulation is effective as of August 31,
1983, To facilitate an understanding of
the new regulation, this chart provides a
cross-reference of section numbers in
the old Regulation G to their
corresponding section numbers in the
new regulation and vice versa. This
chart will serve as an aid to persons
tracing the regulatory treatment of

specific Issues addressed in Regulation
G.

FOR FURTHER INFORMATION CONTACT:
Douglas Blass, Attorney, Division of
Banking Supervision and Regulation,
Board of Governors of the Federal
Reserve System, Washington, D.C.
20551, (202) 452-2781.

SUPPLEMENTARY INFORMATION: The
following comparison chart is being
published as an aid to understanding the
completely revised Regulation G.

COMPARISON CHART
~ Comparison Of 0ld wilh now 50Ction numbeey—

ool 207 32X}

207.1(b), 207.2 (e, (), {0,

207.3¢b), 207.7 (a) and ().

| 207.2{0, 207.3{b) and 207.7(8).
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207.349).

Deteted.

2073 (0, (1, and 207 2(e)(2).

....| Dolotod.

| 2074 (frst sordence) (pertially
Gelelod).

Doloted.

207 4{v).

[ —— ) A )

) s 207.3 () and (h)

2| 207.3(g0(4) and 207.2063(1)

1) et SO73(0) 80 207.7(0).
pmi—— [ 1L

2073601 )R
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207.30) (pavsaly deloted).

2072 (fest
207240,
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Board of Governors of the Federn! Reserve
System, October 17, 1983.

William W. Wiles,
Secretary of the Board.

[FR Doc. 83-20078 Filed 10-20-8% 843 am|
BILLING CODE 6210-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 21

[Docket No. NM-7; Special Conditions No.
25-ANM-3]

Special Conditions: De Havilland
Alircraft of Canada Ltd., Model DHC-8
Series Airplane

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions.

SUMMARY: These special conditions are
issued pursuant to §§ 21.16 and 21.17 of
the Federal Aviation Regulations {(FAR)

to De Havilland Aircraft of Canada Ltd.
for a type certificate for the DHC-8
series airplane. The DHC-8 airplane will
have novel or unusual design features
associated with an automatic takeoff
power control system (ATPCS) for
which the applicable airworthiness
regulations do mot contain adeqguale or
appropriate safety standards. The
ATPCS will allow the airplane to take
off with less than maximum takeoff
thrust approved for the airplane; and, if
an engine fails, the system will
automatically provide maximum takeoff
thrust on the operating engine. These
special conditions contain safely
standards which the Administrator finds
necessary to establish a level of safety
equivalent to that provided by the
regulations applicable to the De
Havilland DHC-8 series airplane
because of the novel or unusual
features.

EFFECTIVE DATE: November 21, 1963,

FOR FURTHER INFORMATION CONTACT:
Mr. James Walker, Regulations and
Policy Office, ANM-110, FAA,
Northwest Mointain Region, 17900
Pacific Highway South, C-68966, Seattle,
Washington 88168; telephone (206) 431-
2116.

SUPPLEMENTARY INFORMATION:

Background

On March 31, 1980, De Havilland
Aircraft of Canada Ltd., Downsview,
Ontario, M3K 1Y5, Canada, filed an
application for a type certificate to
include an ATPCS installation for
approval under that type certificate
covering the DHC-8 series airplane.

The DHC-8 is a high wing, twin-
engine, pressurized transport category
airplane having a maximum takeoff
weight of 30,500 pounds. The airplane is
equipped with two Pratt & Whitney PW-
120 turboprop engines, each rated al
2,000 shaft horsepower with 13-foot
diameter, 4-bladed, Hamilton-Standard
propellers (HS 145F-1). The airplane has
a maximum permissible altitude of
25,000 feet and a passenger capacity of
36 persons.

The design covered under the type
certificate is the installation of an
ATPCS. Automatic takeoff power
control system special conditions issued
to date for other airplanes require the
ATPCS be designed to permit manual
decrease or increase in power up o the
maximum takeoff power approved for
the airplane under existing conditions
through the use of power levers. The
ATPCS system installed on the engines
of the DHC-8 airplane contains an
electronic fuel controller (EFC), which
provides an automatic fixed speed
increment increase in the event of an
engine failure during takeoff. In the
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event of an engine failure, a signal from
the ATPCS is transmitted to the EFC
which up-trims the operating engine to
the approved takeoff power. In the event
of an ATPCS failure with engine failure,
the crew would be required to advance
the power lever to obtain the maximum
power. :

The type design of the DHC-8 series
airplane with the automatic system
installed contains a number of novel or
unusual design features for which the
applicable airworthiness requirements
do not contain adequate or appropriate
safety standards. Special conditions are
necessary to provide a level of safety
equal to that generally intended by the
established certification basis and to
support a finding by the Administrator
that no feature or characteristics of the
airplane with the automatic system
installed makes it unsafe for the
category in which certification is
requested. These special conditions
specify limits on the maximum power
increment which may be applied to the
operating engines by the ATPCS,
prescribe system reliability and status
monitoring requirements, require
provisions for manual selection of the
maximum takeoff power approved for
the airplane under existing conditions,
prohibit approval of the system if the
automatic or manual application of
approved maximum takeoff power
would result in an engine operating limit
being exceeded, and require the
installation of an independent engine
failure warning system if the inherent
characteristics of the airplane do not
provide a clear warning to the crew.

Discussion of Comments

Notice of proposed special conditions
No, SC-83—4-NM was published in the
Federal Register on June 23, 1983 (48 FR
28663), The following comments were
received.

One commenter expressed the opinion
that the system reliability requirements
are loo severe and the power setting
limits are overly restrictive. As noted in
the preamble of the notice of proposed
special conditions, the FAA in 1977
initiated development of special
conditions for the current turbine-
powered transport category airplanes,
coordinating the proposals world-wide
with all interested groups. This effort
was continued until early 1978 when a
final version was completed. The same
special conditions were subsequently
applied to all applicants. The FAA has
determined that the special conditions
provide the level of safety necessary to
satisfy an equivalent safety finding on
the issue of trading airplane
performance for a calculated ATPCS
reliability and to assure a minimum

safety standard intended by the
applicable regulations. The FAA notes
the arguments put forth by this
commenter; however, it has been
determined that the special conditions,
as issued, are necessary for acceptance
of a system that automatically increases
power or thrust on operating engines
when one engine fails during takeoff.

One other comment concerned
wording in paragraphs D1 and E2(a) of
the proposal about maximum takeoff
power versus selected takeoff power as
set by the ATPCS. The language in both
paragraphs is meant to be the same as
the purpose is to obtain the approved
maximum power for the day.

Another commenter noted that the
applicable amendments to Part 36 of the
FAR and Special Federal Aviation
Regulations (SFAR) No. 27 which were
mentioned in the notice are somewhat
different from those established in a
meeting with the cognizant Aircraft
Certification Office on June 10, 1980.
This is true because the latest
amendments to Part 36 and SFAR No. 27
on the date of type certification
approvals must be complied with,
regardless of date of application for a
type certificate and/or supplemental
type certificate. In this instance,
Amendments 36-11 and 36-12 do not
affect the applicant's airplane noise
requirements. Therefore, this is not
considered a burden. However, SFAR
No. 27, Amendment 4, and a pending
amendment may affect the
manufacturer’s engine installation.

On commenter questioned the
accuracy of the background description
of the fuel control operation as outlined
in the NPRM. The preamble has been
changed to reflect the proper operation
of the fuel control and its function
relative to the ATPCS.

One commenter pointed out what
appears to be an inconsistency in the
definition of Critical Time Interval and
the associated graph relative to the
wording “gross flight path" and
§ 25.115(b) of the FAR, which refers to
“net takeoff flight path.” The material
was presented in this manner to clarify
the application of § 25.115(b) since the
effect of this rule is to define the gross
and net flight paths. “Actual takeoff
flight path™ as used in § 25.115(b) is the
same as the “gross flight path” defined
in the special conditions.

The same commenter stated that use
of the word “power" instead of “thrust”
penalizes airplane performance. The
FAA does not agree with this
interpretation since airplane
performance and gross takeoff weight
allowed are a function of the-thrust
developed by the propellor and the

thrust is affected by the characteristics

of the propeller efficiency during takeoff.
The takeoff thrust developed and
obtained from the propellor when the
ATPCS actuates is to be used to
determine compliance with applicable
regulations and the special conditions.

Type Certification Basis

The proposed type certification basis
for the DHC-8 series airplane with the
ATPCS installed is Part 25 of the Federal
Aviation Regulations (FAR) effective
February 1, 1965, as amended by
Amendments 25-1 through 25-51; Part 36
of the FAR, including Amendments 36-1
through 36-12: SFAR No. 27 dated
December 12, 1973, including
Amendments 27-1 through current
amendment; and the special conditions
for an ATPCS contained herein.

Special conditions, as appropriate, are
now issued after public notice in
aecordance with §§ 11.28 and 11.29(b),
effective Oclober 14, 1980, and will
become part of the type certification
basis in accordance with § 21.16.

List of Subjects in 14 CFR Part 21

Air transportation, Aircraft, Aviation
safety.

Special Conditions

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the following special conditions are
issued for the De Havilland DHC-8
series airplane equipped with an
automatic takeoff power control system
(ATPCS):

A. General. With the ATPCS and
associated systems functioning normally
as designed, all applicable requirements
of Part 25, excep! as provided in these
special conditions, must be met withou!
requiring any action by the crew to
increase power, :

B. Definitions.

1. Automatic Takeoff Power Control
System (ATPCS). An ATPCS is defined
as the entire automatic system used on
takeoff, including all devices, both
mechanical and electrical, that sense
engine failure, transmit signals, actuate
fuel controls or power levers on
operating engines to achieve scheduled
power increase, and furnish cockpit
information on system operation.

2. Critical Time Interval. When
conducting an ATPCS takeoff, the
critical time interval between V1 minus
1 second and a point on the minimum
performance, all-engine flight path
where, assuming a simultaneous engine
and ATPCS failure, the resulting
minimum flight path thereafter intersects
the Part 25 required gross flight path at
no less than 400 feet from the takeoff
surface.This definition is shown in the
following graph:
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ATPCS failure and engine '~ 400
Height"*
(ft.)

3. Takeoff Power. Notwithstanding the
definition of “takeolf power” in Part 1 of
the Federal Aviation Regulations [FAR),
“takeoff power" means the horsepower
obtained from each initial power setting
approved for takeoff under these special
conditiens.

C. Performance Requirements. The
applicant must comply with these

Critical time
interval

performance and reliability
requirements:

1. An ATPCS system faifure during the
critical time interval must be shown to
be improbable.

2. The concurrent existence of an
ATPCS failure and engine failure during
the critical time mterval must be shown
to be extremely improbable.

3. All applicable performance
requirements of Part 25 must be met
with an engine failure occurring at the
most critical point during takeoff with
the ATPCS system functioning.

D. Power Setting. The initial takeoff
power set on each engine at the
beginning of the takeoff roll may not be
less than:
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1. Ninety (90) percent of the power
level set by the ATPCS (the maximum
takeoff power approved for the airplane
under existing conditions);

2. That required to permit normal
operation of all safety-related systems
and equipment dependent upon engine
power or power level position: or

3. That shown to be free of hazardous
engine response characteristics when
power is advanced from the initial
takeoff power level to the maximum
approved takeoff power.

E. Powerplant Controls.

1. In addition to the requirements of
§ 25.1141, no single failure or
malfunction. or probable combination
thereof, of the ATPCS system, including
associated systems. may cause the
failure of any powerplant function
necessary for safety.

2. The ATPCS must be designed to:

a. Apply power on the operating
engine, following an engine failure
during takeoff, to achieve the selected
takeoff power without exceeding engine
operating limits;

b. Permit manual decrease or increase
in power up to the maximum takeoff
power approved for the airplane under
existing conditions through the use of
the power lever, except that for aircraft
equipped with limiters that
automatically prevent engine operating
limits from being exceeded under
existing conditions, other means may be
used to increase the maximum level of
power controlled by the power levers in
the event of an ATPCS failure, provided
the means is located on or forward of
the power levers, is easily identified and
operated under all operating conditions
by a single action of either pilot with the
hand that is normally used to actuate
the power levers, and meets the
requirements of § 25.777, paragraphs (a),
(b), and (c); ’

c. Provide a means to verify to the
flightcrew prior to takeoff that the
ATPCS is in a condition to operate; and

d. Provide a means for the flightcrew
to deactivate the automatic function.
This means must be designed to prevent
inadvertent deactivation.

F. Powerplant Instraments. In addition
to the requirements of § 25.1305:

1. A means must be provided to
indicate when the ATPCS is in the
armed or ready condition; and

2. If the inherent flight characteristics
of the airplane do no provide adequate
warning that an engine has failed, a
warning system that is independent of
the ATPCS must be provided to give the
pilot a clear warning of any engine
failure during takeoff.

(Secs. 313(a), 601, 803, Federal Aviation Act
of 1958, as amended (49 U.S.C. 1354(a). 1421,

and 1423); 49 U.S.C. 106{g) (Revised. Pub. L.
97-440, January 12, 1983}); and 14 CFR 11.28
and 11.29(b))

Note.—This action affects only certain
unusual or novel design features on one
model series of airplanes. It is not a rule of
general applicability and affects only the
manfacturer who applied to the FAA for
approval of these features on the airplane.

Issued in Seattle, Washington, on October
6, 1983,

Frederick M. Issac,

Acting Director, Northwest Mountain Region.
{FR Doc. R3-28650 Filed 10-20-42, 8:45 wm|

BILLING CODE 4810-13-M

14 CFR Part 39
[Docket No. B0-NW-62-AD; Amdt. 39-4749)

Alrworthiness Directives; Airbus
Industrie Model A300 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adds a new
airworthiness directive (AD) applicable
to Airbus [ndustrie Model A300 series
airplanes which requires modification of
the ground/flight detection circuit that
supplies electrical power to the pitot
probe heaters. This action is necessary
to prevent the failure of pitot probe
heaters which could result in a loss of
all airspeed indications.

EFFECTIVE DATE: November 28, 1983.
ADDRESSES: The service bulletin
specified in this AD may be obtained
upon request to Airbus Industrie, Airbus
Support Division, Avenue Didier Daurat,
31700 Blagnac, France or may be
examined at the address shown below.
FOR FURTHER INFORMATION CONTACT:
Mr. Sulmo Mariano, Foreign Aircraft
Certification Branch, ANM-150S, Seattle
Aircraft Certification Office, FAA,
Northwest Mountain Region, 9010 East
Marginal Way South, Seatile,
Washington, telephone (206) 431-2979,
Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-68966, Seattle, Washington
95168,

SUPPLEMENTARY INFORMATION: The
Direction Generale de I'Aviation Civile
(DGAC) has declared Airbus Industrie
Service Bulletin A300-30-026 as
mandatory. One incident has been
reported wherein a model A300 airplane
experienced a complete loss of the
Captain's, First Officer’s, and the
standby airspeed indicators. This
condition lasted for approximately 15
minutes in heavy icing conditions and
affected all systems dependent upon
airspeed, including pitch trim and
autopilot. The problem was determined

to have resulted from a failure of the
ground/flight detection circuit which
provides electrical power to all three
pitot probe heaters. In the present
configuration, a single failure may result
in insufficient electical power to all pitot
probe heaters. The service bulletin
prescribes a modification to prevent the
problem from reoccurring.

A proposal to amend Part 39 of the
Federal Aviation Regulations to include
an airworthiness directive requiring the
incorporation of a modification to
ensure that the pitot probes are properly
heated was published in the Federal
Register on July 27, 1981 (48 FR 38376).

The comment period closed on August
28, 1981, and interested parties have
been afforded an opportunity to
participate in the making of this
amendment. Only one comment was
received and it stated no objection to
the proposal.

In the interim, Airbus Industrie issued
a new revision to Service Bulletin A300-
30-026. The latest revision of the service
bulletin introduces minor changes which
do not create an additional burden to
the operators. The AD will make
reference to the latest revision.

The sole operator of U.S, registered
Model A300 airplanes has estimated
that the total cost impact of this action
will be approximately $32,500. For these
reasons, this rule is not considered to be
a major rule under the criteria of
Executive Order 12291. No small entities
within the meaning of the Regulatory
Flexibility Act are affected.

Therefore, the FAA has determined
that air safety and the public interest
require the adoption of the rule with the
change mentioned above.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.

PART 39—[AMENDED]
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Avistion
Regulations {14 CFR 39.13) is amended
by adding the following new
airworthiness directive:

Airbus Industrie: Applies to ull model A300
series airplanes listed in Airbus Industrie
Service Bulletin A300-30-026, certificated
in all categories. To prevent loss of all
airspeed indications, accomplish the
following within the next 1800 flight
hours after the effective’dute of this AD,
unless already accomplished:

A. Modify the pitot probe heater in
accordance with Airbus Industrie Service
Bulletin A300-30-026, Revision 6, dated April
9, 1982
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B. Alternate means of compliance which
porvide an equivalent level of safety may be
used if approved by the Manager, Seuttle
Alircraft Certification Office, FAA. Northwest
Mountain Region.

C. Special flight permits may be jssued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base for the
accomplishment of inspections and/or
modifications required by this AD,

This amendment becomes effective
November 28, 1983,

(Sections 313(n), 314(a), 601 through 610, and
1102 of the Federal Aviation Act of 1958 (49
U.S.C. 1354(a). 1421 through 1430, and 1502);
49 U.8.C. 106(g) (Revised, Pub. L. 97449,
January 12, 1983); and 14 CFR 11.89)

Note—For the reasons discussed earlier in
the preamble, the FAA has determined that
this regulation is not considered to be major
under Executive Order 12291 or significant
under DOT Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979);
and it is further certified under the criteria of
the Regulatory Flexibility Act that this rule
will not have a significant economic effect on
@ substantial number of small entities. A final
evaluation has been prepared for this
regulation and has been placed in the docket.
A copy of it may be obtained by contacting
the person Identified under the caption “FoR
FURTHER INFORMATION CONTACT."”

Issued in Seattle, Washington on October
12, 1983,

Wayne |, Barlow,

Acting Director, Northwest Mountain Region.
[FR Doc. 1285608 Filed 10-20-43; 8:45 am}

BILLING CODE 4510-13-M

14 CFR Part 39

|Docket No. 83-NM-55-AD; Amdt. 39-4750)
Airworthiness Directives; Boeing
Model 757 and 767 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule,

SUMMARY: This amendment adds a new
airworthiness directive (AD) which
requires inspection and rework of the
cabin pressure control valve on Boeing
757 and 767 airplanes, During ground
testing, two separate types of failures of
the valve assembly occurred. This
aclion is necessary because in either
case, a similar failure in flight may
resull in rapid cabin decompression.

EFFECTIVE DATE: November 28, 1983.

ADDRESSES: The applicable service
bulletins may be obtained from: Boeing
Commaercial Airplane Company, P.O.
Box 3707, Seattle, Washington 96124.
This information may also be examined
at the address listed below.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert C. McCracken, Systems and
Equipmen! Branch, ANM-130S, Seattle

Aircraft Certification Office, FAA,
Northwest Mountain Region, 9010 East
Marginal Way South, Seattle,
Washington, telephone (206) 431-2947.
Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-68966, Seattle, Washington
98168,

SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to adopt an
airworthiness directive which requires
inspection and rework of the cabin
pressure control valve on Boeing 757
and 767 airplanes was published in the
Federal Register on July 11, 1983 (48 FR
31663). This action is necessary to
inspect and rework defective outflow
valves. as necessary, to minimize the
likelihood of outflow valve failures.

The comment! period for the NPRM,
which ended August 26, 1983, afforded
interested persons an opportunity to
participate in the making of this
amendment. Due consideration has been
given to all comments received. One
industry group, representing opérators of
Boeing 757 and 767 airplanes, suggested
that the compliance period for
inspection and rework of the outflow
valve be extended from 500 hours time
in service to a longer time which would
allow for possible delays in obtaining
kits from the vendor. A check with the
outflow valve supplier indicates that an
exténsion would assure that no delay in
compliance would result if the airplane
operators placed orders promptly. An
increase of the compliance period to 750
hours is appropriate and the rule has
been changed accordingly.

In an additional comment, it was
noted that the stop striker which can
fracture is only subjected to impact
when the pressurization is under manual
control and is driven to the full open
position. Discussions with the airplane
manufacturer, however, indicate that
this condition can occur while under
automatic control. Therefore, the
inspection is still considered necessary.

Alter a careful review of all available
data, including the comments above, the
FAA has determined that air safety and
the public interest require the adoption
of the proposed rule with a change in the
compliance period as previously noted.
Approximately 33 U.S. registered
airplanes will be affected by this AD. It
is estimated that 5 manhours per
airplane will be required to complete the
procedures required by this AD and that
average labor cos! is $40 per manhour.
Based on these figures, the total cost to
U.S. operators is estimated at $6,600. For

* these reasons, this rule is not considered

to be & major rule under the criteria of
Executive Order 12291. No small entities

within the meaning of the regulatory
Flexibility Act will be affected.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft,
Adoption of the Amendment

Acordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by adding the following new
airworthiness directive:

Boeing: Applies to Boeing Model 767 and 757
series airplanes identified in the Boeing
Service Bulletins listed in paragraph A..
below. To prevent the loss of
pressurization control due to failure of
the cabin pressure control, accomplish
the following within 750 hours time in
service after the effective date of this
AD, unless already accomplished:

A. Inspect and rework outfllow valve
sctuators per Boeing Service Bulletins 757-
21-9 or 767-21-13 dated May 23, 1983, and
March 31, 1983, respectively as applicable, or
later FAA approved revisions,

B. Rework the outflow valve assemblies
per Boeing Service Bulletins 757-21-0 or 767~
21-15, Rev. 1, dated May 23, 1983, and March
31, 1883, respectively, as applicable, or later
FAA approved revisions.

C. Alternute means of compliance which
provide an equivalent level of safety may be
used whenapproved by the Manager, Seattle
Aircraft Certification Office, FAA. Northwest
Mountain Reglon.

D. Special flight permits may be issued in
accordance with FAR 21,197 and 21.199 to
operate airplanes to a base for the
accomplishment of inspections and/or
modifications required by this AD,

All persons affected by this directive who
have not already received the service
bulletin(s) may obtain copies upon request
from the Boeing Commercial Airplane
Company. P.O. Box 3707, Seattle, Washington
98124, These documents may also be
examined at the FAA. Northwest Mountain
Region, 9010 East Marginal Way South,
Seattle, Washington,

This amendment becomes effective
November 28, 1983.

(Secs. 313(a), 314(a}, and 601 through 610, and
1102 of the Federal Aviation Act of 1958 (49
U.S.C. 1354(a), 1421 through 1430, and 1502);
49 U.S.C. 106(g) [Revised, Pub. L. 97-449,
January 12, 1883); and 14 CFR 11,89))

Note.~For the reasons discussed earlier in
the preamble, the FAA has determined that
this regulation is not considered to be major
under Executive Order 12201 or significant
under DOT Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979);
and it is further certified under the criteria of
the Regulatory Flexibility Act that this rule
will not have a significant economic effect on
a substantial number of small entities. A final
evaluation has been prepsred for this
regulation and has been placed in the docket.
A copy of it may be obtained by contacting
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the person identified under the caption “FOR
FURTHER INFORMATION CONTACT."

Issued in Seattle, Washington on October
12, 1983,

Wayne J. Barlow,

Acting Director, Northwest Mountain Region,
FR Doc. 63-20604 Filed 10-20-55 545 am)

BILLING CODE 4910-13-M

14 CFR Part 39

{Docket No. 82-CE-7-AD; Amendment 39~
4747)

Airworthiness Direclives; EMBRAER
Models EMB-110P1 and EMB-110P2
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment revises
Airworthiness Directives (AD) 82-05-01,
Amendments 39-4325 and 39-4455,
applicable to EMBRAER Models EMB-
110P1 and EMB-110P2 airplanes. It
changes the repetitive inspection
interval of the wing flap actuators from
500 hours and 1500 landings or 12
months time-in-service, whichever
occurs first. The manufacturer has
established that the existing inspection
interval can be extended without
compromising safety in the operation of
the affected airplanes. The revision
makes the AD consistent with the
manufacturer’s current
recommendations.

pATES: Effective Date; Oclober 26, 1983.
Compliance: As prescribed in the body
of the AD.

ADDRESSES: EMBRAER Service Bulletin
No. 110-27-043, Revision 02, dated July
13, 1983, may be obtained from Empresa
Brasileira de Aeronautica S/A
(EMBRAER), P.O. Box 343~-CEP 12.200,
Sao Jose dos Campos—S. P., Brasil. A
copy of this information is also
contained in the Rules Docket, Office of
the Regional Counsel, FAA, Room 1558,
601 East 12th Street, Kansas City,
Missouri 64106.

FOR FURTHER INFORMATION CONTACT:
George Carver, Systems Branch, ACE-
130A, Atlanta Aircraft Certification
Office, FAA, 1075 Inner Loop Road,
College Park, Georgia 30337, Telephone
(404) 763-7781.

SUPPLEMENTARY INFORMATION: The FAA
issued AD 82-05-01, Amendment 39—
4325 (47 FR 8155, 8156) applicable to
EMBRAER Models EMB-110P1 and
EMB-110P2 airplanes which required
installation of improved design wing
flap actuators on or before September
30, 1982, and imposed continuing special
inspection and adjustment procedures

on both the improved and replaced
actuators. Amendment 39-4455 (47 FR
39135) revised AD 82-05-01 by
increasing the 250 hours time-in-service
interval for the repetitive inspection to
500 hours time-in-service. Subsequent to
the issuance of this amendment, the
manufacturer has conducted extensive
endurance testing on the improved
actuator which substantiates that these
inspection intervals could be increased
to 1500 landings or 12 months without
adversely affecting safety. Accordingly,
it issued Revision 02, dated July 13, 1983,
to EMBRAER Service Bulletin No. 110-
27-043 which updated the time-in-
service between recommended
inspections for 500 hours to 1500
landings or 12 months, whichever occurs
first. Based on the foregoing, the FAA is
agnin revising AD 82-05-01 by changing
the repetitive inspection interval
specified in paragraph (A} 1o correspond
to the revised Service Bulletin and by
referencing said revised Service
Bulletin. This revision makes the AD
consistent with (1) the existing
manufacturer’s recommendations on the
subject and (2] information available to
the FAA subsequent to the issuance of
the original AD and revisions. The FAA
finds that it will not reduce the levels of
safety established by the present AD as
revised. Accordingly, since it is in
interest of safety and imposes no
additional burden on any person, notice
and public procedure hereon are
unnecessary and good cause exists for
making the amendment effective in less
than 30 days.

List of Subject in 14 CFR Part 39
Aviation safety, Aircrafl.
Adoption of the Amendment

PART 39—[AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
AD 82-05-01, Amendments 39-4325 (47
FR 8155, 8156) and 39-4455 (47 FR
39135), § 39.13 of Part 39 of the Federal
Aviation Regulations (14 CFR 39.13) is
amended as follows:

(1) Restate paragraph {A) to read as
follows:

“A) Within the next 50 hours time-in-
service after March 1, 1982, and thereafter at
intervals not to exceed 1500 landings or 12
;nonlhs time-in-service, whichever occurs
irst."

(2) Restale subparagraph A)7) to read as
follows:

“7. If any of the items inspected in Section
5 and 6 above are not salisfaclory, repair or
overhaul the actuator in accordance with
EEMC, document 27-55-02, or replace, as
necessary.”

(3) Restate the sentence following
paragraph (D) to read as follows:

EMBRAER Service Bulletin No. 110-27-043,
Revision 02, dated july 13, 1983, covers the
subject matter of this AD."

This amendment becomes effective on
October 26, 1983,

(Secs. 313(a), 601 and 603 of the Federal
Aviation Act of 1958, as amended (48 U.S.C.
1354(a). 1421 and 1423); 49 U.S.C. 106(g)
[Revised, Pub. L. 97-449, January 12, 1983);
Sec. 11.89 of the Federal Aviation Regulations
{14 CFR 11.88)

Note~—As discussed earlier in the
preamble, the FAA has determined that this
documen! involves an amendment which
updates existing rulemaking action to make it
consistent with current available information
on the subject without any reduction in the
level of safety in the operation of these
airplanes. Further, it does not impose any
additional burden on any person. Therefore,
{1) It is not & major rule ander Executive
Order 12291, and (2) it is not a "significant
rule” under DOT Regulatory Policies and
Procedures {44 FR 11034; February 26, 1979).
Because its anticipated impact is so minimal,
it does nol warrant preparation of a
regulatory evaluation.

Issued in Kansas City, Missouri, on
October 11, 1883.

John E. Shaw,

Acting Director, Central Region.
|FR Doc. 63-28607 Filed 10-20-5; @45 am|
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 83-NM-89-AD; Amdt. 39-4753]

Airworthiness Directives; DeHavilland
Aircraft of Canada, Ltd. Model DHC-7
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule,

SUMMARY: This amendment adds a new
airworthiness directivce (AD) applicable
to DeHavilland Aircraft of Canada, Ltd.
Model DHC-? airplanes which requires
periodic functional checks of the ground
spoiler system. It has been found that a
possible dormant failure mode exists
which would not be detected by normal
flight operations. This condition could
lead to uncommanded ground spoiler
deployment during flight compromising
controllability of the airplane.
EFFECTIVE DATE: November 2, 1983,

ADDRESSES: The service bulletin
specified in this AD may be obtained
upon request to DeHavilland Aircraft of
Canada, Lid., Garratt Blvd., Downsview,
Ontario M3K 1Y5, Canada, or may be
examined at the address shown below.

FOR FURTHER INFORMATION CONTACT:
Mr. Sulmo Mariano, Foreign Aircraft
Certification Branch, ANM-150S, Seattle
Aircraft Certification Office, FAA.




Federal Register / Vol. 48, No. 205 / Friday, October 21, 1983 / Rules and Regulations

Northwest Mountain Region, 9010 East
Marginal Way South, Seattle,
Washington, telephone (206) 431-2979.
Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-68966, Seattle, Washington
98168.

SUPPLEMENTARY INFORMATION: The
Canadian Department of Transport
(DOT) has issued an airworthiness
directive mandating compliance with
.DeHavilland Aircraft of Canada, Lid.
Alert Service Bulletin A7-27-56,

Investigation has shown that the pilot
valve of ground spoiler valve No. 2,
introduced by modification No. 7/1732,
may fail in the open position. A
subsequent failure of the seleclor valve
No. 1 in the open position may result in
an uncommanded ground spoiler
deployment during flight. The service
bulletin prescribes periodic functional
checks of the ground spoiler system and
corrective aclion, if needed.

This airplane model is manufactured
in Canada and type certificated in the
United States under the provisions of
§ 21.29 of the Federal Aviation
Regulations and the applicable
airworthiness bilateral agreement.

Since this condition is likely to exist
or develop on airplanes of this model
registered in the United States, the FAA
has determined that an AD is necessary
which requires periodic checks of the
ground spoiler system and corrective
action, if necessary.

Further, since a situation exists that
requires the immediate adoption of this
regulation, it is found that notice and
public procedure hereon are
impracticable and good cause exists for
making this amendment effective in less
than 30 days.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations {14 CFR 39.13) is amended
by adding the following new
airworthiness directive:

DeHavilland Aircraft of Canada, Ltd.: Applies
to DeHavilland model DHC-7 airplanes,
certificated in all categories, which are
equipped with ground spoiler valves
installed in accordance with
DeHavilland modification No. 7/1732. To
detect failures of the pilot valve of the
ground spoiler valve No. 2, accomplish
the following, unless previously
accomplished:

A. Within 25 flight houts from the effective
date of this AD, perform an operational check
of the ground spoiler system, and take
appropriate corrective action, if necessary, in

accordance with the Accomplishment
Instructions of DeHavilland Aircraft of
Canada, Ltd., Alert Service Bulletin A7-27-~
56, dated June 28, 1983,

B. Repeat the functional checks of
paragraph A. at intervals not to exceed 800
flight hours.

C. Alternate means of compliance which
provide an equivalent level of safety may be
used when approved by the Manager, Seattle
Aircraft Certification Office, FAA, Northwest
Mountain Region.

D. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base for the
accomplishment of inspections and/or
modifications required by this AD.

This amendment becomes effective
November 2, 1983,

[Secs. 313[a), 314(a). 601 through 610, and
1102 of the Federal Aviation Act of 1958 (49
U.5.C. 1354{a), 1421 through 1430, and 1502);
49 U.5,C. 106(g] {Revised, Pub. L. 97-449,
Junuary 12, 1983); and 14 CFR 11.89)

Note.~The FAA has determined that this
regulation is an emergency regulation that is
not major under Section 8 of E.O, 12291, It is
impructicable for the agency to follow the
procedures of Order 12201 with respect to
this rule since the rule must be issued
immediately to correct an unsafe condition in
aircraft, It has been further determined that
this document involves an emergency
regulation under DOT Regulatory Policies
and Procedures (44 FR 11034; February 26,
1979), If this action is subsequently
determined to involve a significant/major
regulation, a final regulatory evaluation or
analysis, as appropriate, will be prepared and
placed in the regulatory docket (otherwise, an
evaluation or analysis is not required). A
copy of il, when filed, may be obtained by
contacting the person identified under the
caption "FOR FURTHER INFORMATION
CONTACT."

Issued in Seattle, Washington on October
13, 1983.
Wayne J. Barlow,
Acting Director, Northwest Mountain Region.
{FR Doc. 8325689 Filed 10-20-83; 8456 am)
BILLING CODE 4810-13-M

14 CFR Part 39
[Docket No. 83-NM-34-AD; Amdt. 39-4752]

Airworthiness Directives; AMI
Industries, Inc., Seat Model 716 and
865

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment! adds a new
airworthiness directive (AD) that
requires installation of seat frame
braces on certain crew seats. This AD is
required to preclude seat failure which
could result in injuries under forward
loading conditions less than those
required by TSO-C39.

EFFECTIVE DATE: November 28, 1983.

ADDRESSES: The applicable service
information may be obtained from AMI
Industries, Inc., P.O. Box 370, Colorado
Springs, Calorado 80901, This
information also may be examined at
the FAA, Northwest Mountain Region,
17900 Pacific Highway South, Seattle,
Washington, or Denver Aircraft
Certification Office, 10455 East 25th
Avenue, Suite 307, Aurora, Colorado.

FOR FURTHER INFORMATION CONTACT:
Mr. Woodford R. Boyce, Manager,
Denver Aircraft Certification Office,
FAA, Northwest Mountain Region, 10455
East 25th Avenue, Suite 307, Aurora,
Colorado 80010; telephone (303) 340-
5575.

SUPPLEMENTARY INFORMATION: There
has been an occurrence in which the
crew seats manufactured by AMI
Industries failed during a survivable
emergency landing in which occupants
were injured. Additionally, TSO tests
have been conducted verifying failure of
the seat frame assembly at loads below
the 9g. forward requirement.
Investigation revealed that the seat
frame assemblies were inadequately
heat treated. This condition.ei?
uncorrected, could contribute to
additional occupant injury.

The crew seats initially were acquired
by Beech Aircraft Corporation for
installation on Model 18 series and
Model 65/90 series airplanes, but may
be installed in other airplanes.

Since this condition is likely to exist
in other seats of the same type design,
an AD is being issued that requires
installation of the seat frame braces on
all applicable AMI crew seat Models 716
and 865 in accordance with AMI Service
Bulletin Na. 25-10-865-01.
Accomplishment of this modification
will correct the unsafe condition and
retain the TSO authorization.

A proposal to amend Part 39 of the
Federal Aviation Regulations to include
an airworthiness directive requiring
reinforcement of the crew seat frames
was published in the Federal Register on
May 9, 1983 (48 FR 20727). The comment
period closed on June 24, 1983.

Interested parties have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received.

The costs associated with this AD are
estimated to be $140 for each of 1,000
units in service. The total is estimated at
$140,000. For these reasons, the AD is
not considered to be a major rule under
the critieria of Executive Order 12291.
Few small entities within the meaning of
the Regulatory Flexibility Act would be
affected.
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Therefore, the FAA has determined
that air safety and the public interest
require the adoption of the rule as

proposed.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations {14 CFR 39.13) is amended
by adding the following new
airworthiness directive:

AMI Industries, Inc: Applies to AMI crew
seats Model 718-1, -2, -11, <12, 21 and
-22 and Model 8651 through -9 and -11
typically found on but not limited to
Beech Aircraft Corporation Model 18
series and Model 65/90 series airplanes
certificated in all categories,

Compliance required within 90 days after
the effective date of this AD unless
previously accomplished.

To prevent the possible failure of crew
seats, reinforce the crew seat frame assembly
P/N 865]10005-1 by Installation of AMI
Industries, Inc, seat frame brace kit P/N
665K90000-1 In accordance with AMI
Industries, Inc. Service Bulletion No. 25-10-
86501, dated January 31, 1983.

An alternate means of compliance which
provides an equivalent level of safety may be
vsed when approved by the Manager, Denver
Alrcraft Certification Office, FAA, Northwest
Mountain Region.

Special flight permits may be issued in
sccordance with FAR 21.187-and 21.199 to
operate airplanes to a base for the
sccomplishment of inspections and/or
modifications required by this AD,

This amendment becomes effective
November 28, 1983.

(Secs. 313(a), 314(a), 601 through 610, and
1102 of the Federal Aviation Act of 1958 (49
U.S.C. 1354(a), 1421 through 1430, and 1502);
49 U.S.C. 106(g) (Revised, Pub, L. 87-449,
January 12, 1983); and 14 CFR 11.89)

Note~For the reasons discussed earlier in
the preamble, the FAA has determined that
this regulation is not considered to be major
under Executive Order 12291 or significant
under DOT Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979);
and It Is further certified under the criteria of
the Regulatory Flexibility Act that this rule
will not have a significant economic effect on
a substantial number of small entities. A final
evaluation has been prepared for this
regulation and has been placed in the docket.
A copy of it may be obtained by contacting
the person identified under the caption “FOR
FURTHER INFORMATION CONTACT."”

Issued In Seattle, Washington on October
13, 1683,
Wayne J. Barlow, '
Acting Director, Northwest Mountain Region.

[FR Doc. 23280688 Piled 10-20-83: 845 um)
BLLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 83-ASW-32]

Designation of Federal Airways, Area
Low Routes, Controlled Airspace, and

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule,

sumMARY: This amendment will alter
the transition area and control zone at
Laredo, TX. The intended effect of the
amendment is to provide controlled
airspace for aircraft executing standard
instrument approach procedures (SIAPs)
to the Laredo International Airport. This
amendment is necessary at Laredo, TX,
since a review of the designated
airspace revesled that the airspace is
inadequate for the protection of aircrafl
and is improperly described.

EFFECTIVE DATE: January 19, 1084,

FOR FURTHER INFORMATION CONTACT:
Kenneth L. Stephenson, Airspace and
Procedures Branch (ASW-535), Air
Traffic Division, Southwest Region,
Federal Aviation Administration, P.O.
Box 1689, Fort Worth, TX 76101,
telephone (817) 877-2630.

SUPPLEMENTARY INFORMATION:

History

On August 23, 1983, a notice of
proposed rulemaking was published in
the Federal Register (48 FR 38246)
stating that the Federal Aviation
Administration proposed to alter the
Laredo, TX, transition area and control
zone. Interested persons were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the Federal
Aviation Administration. Comments
were received without objections.
Except for editorial changes, this
amendment is that proposed in the
notice.

List of Subjects in 14 CFR Part 71

Control zones, Transition areas,
Aviation safety.

Adoption of the Améndmonl

Accordingly, pursuant to the authority
delegated to me, by the Administrator,
Subpart G of Part 71, § 71.181 and
Subpart F of Part 71, § 71,171, of the
Federal Aviation Regulations (14 CFR
Part 71) as republished in Advisory
Circular AC 70-3A dated January 3,
1983, are amended, effective 0901,
G.m.1., January 19, 1984, as follows:

Subpart F, § 71171
Laredo, TX [Revised]

Within & 5-mile radius of the Laredo
International Airport (latitude 27°32'40" N..
longitude 89°27'40" W.), that airspace within
Mexico being excluded. This control zone is
effective during the specific dates and times
established in advance by a Notice to
Airmen. The effective dates and times will
thereafter be continuously published In the
Airport/Facility Directory.

Subpart G, § 71.181

Laredo, TX [Revised)

That airspace extending upward from 700
feet above the surface within an 8,5-mile
radius of the Laredo International Airport
[latitude 27°32'40" N., longitude 99°27°40" W.);
and within 5 miles each side of 003* bearing
of the airport, extending from the 6,5-mile
radius area to 156 miles north; and within 5
miles each side of the Laredo VORTAC 141*
and 328° radials, extending from the 8.5-mile
radius area to 10 miles southeast and 20 miles
northwest of the VORTAC. That airspace
within Mexico is excluded.

(Sec. 307(e), Federal Aviation Act of 1958, as
amended (49 U,S.C. 1348(a)); Sec. 8{c).
(Revised, Pub, L. 97449, January 12, 1883);
and 14 CFR 11.61(c))

Note~The FAA has determined that this
regulation only involves an established body
of technical regulations for which frequent
and routine amendments are necessary to
keep them operationally current. It,
therefore—{1) Is not & “major rule” under
Executive Order 12201; {2) Is not &
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1978); and (3) does not warrant
preparation of a regulatory evaluation as the
anticipated impact is so minimal. Since this is
a routine matter that will only affect air
traffic procedures and alr navigation, it is
certified that this rule, when promulgated,
will not have a significant economic impact
on & substantial number of small entities
under the criteria of the Regulatory Flexibility
Act.

Issued in Fort Worth, TX, on October 14,
1983, L
F. E. Whitfield,
Acting Director, Southwest Region.
[FR Doc. 8328600 Filed 10-20-8. 845 am|
BILLING CODE 4910-13-M

—_—

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Parts 182 and 184
[Docket No. 78N-0018]

GRAS Status of Papain

AGENCY: Food and Drug Administration.
ACTION: Final rule.
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summARY: The Food and Drug FDA has not received any new enzyme preparation may be nsedin a

Administration (FDA) is affirming that
papain is generally recognized as safe
[(CRAS) as a direct human food
ingredient. The safety of this ingredient
has beenevaluated under the
comprehensive safety review conducted
by the agency.

DATYE: Effective November. 21, 1883. The
Director of the Federal Register
approves the incorporation by reference
of certain publications in 21 CFR
184.1585 effective on November 21, 1983,
FOR FURTHER INFORMATION CONTACT:
John W. Gordon, Bureau.of Foods (HFF-
335), Food and Drug Administration, 280
C S SW., Washington, DC 20204, 202—
426-53987.

SUPPLEMENTARY INFORMATION: In the
Federal Register of July 21, 1978 [43 FR
31349), FDA published a proposal to
affirm that papain is GRAS for useas a
direct human food ingredient. FDA
published this praposal in accordance
with its announced review of the safety
of GRAS and prior-sanctioned food
ingredients.

Subsequently, the agency published a
tentative final rule in the Federal
Register of August 31; 1982/(47 FR
38347}, in'which FDA proposed not to
include the levals of use or food
calegories that appeared in the proposal
and to change the specifications for
papain. The agency provided an
opportunity for public comment on these
propesed changes. In addition, the
preamble to the tentative final rule
contained a discussion of several new
studies that had been submitted for the
agency's review,

One comment was received in
response 1o the tentative final rule on
papsain. A trade association of food
enzyme manufacturers generally
endorsed the conclusions of the
tentative final rule.

Therefore, the agency is adopting this
final rule with no changes.

The agency has previously-determined
under 21 CFR 25:24(d)(8) [proposed
December 11, 1978; 44 ¥R 71742) that this
action is of a type that doesnot
individually or cumulatively have a
significan! impact on the human
environment. FDA has not received any
new information or comments that
would alter its previous determination.

In accordance with the Regulatory
Flexibility Act, the agency previously
considered the potential effects that this
rule would have on small entities,
including small businesses. In
accordance with section.605(h) of the
Regulatory Flexibility Act, the agency
has determined that no significant
impact on a substantial number of small
entities would derive from this action.

information or comments that would
alter its previous determination.

In accordance with Executive Order
12281, the agenoy has previously
effects of this final rule. As announced
in the tentative final rule, the agency has
determined thal the rule is not 2 major
rule as determined by the Order. FDA
has not received any new information or
comments that would alleriis previous
determination.

The agency's findings of no major
economic impact and no significant
impact on a substantial number of small
entities, and the evidence supporting
these findings, are contained in a
threshold assessment which may be
seen in the Dockets Manegement Branch
(HFA-305), Food and Drug
Administration, Rm. ¢-62, 5800 Fishers
Lane, Rockville, MD 20857, between 8
a.m. and 4 p.m., Monday through Friday.

List-of Subjects
21 CFR Part 182

Generally recognized as safe (GRAS)
food ingredients, Spices and
flavorings.
21 CFR Part 184

Direct food ingredients, Food
ingredients, Generally recognized as
safe (GRAS) food ingredients,
Incorporation by reference.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 201(s),
409, 701(a), 52 Stat. 1055, 72 Stat. 1784~
1788 as amended (21 U.S.C. 321(s), 348,
371(a)) and under authority delegated to
the Commissioner of Food and Drugs (21
CFR 5.10), Parts 182 and 184 are
amended as follows:

PART 182—SUBSTANCES
GENERALLY RECOGNIZED AS SAFE

§182.1585 |[Removed]

1. Part 182 is amended by removing
§ 182.1585 Popain.

PART 184—DIRECT FOOD
SUBSTANCES AFFIRMED AS
GENERALLY RECOGNIZED AS SAFE

2. Part 184 is amended by adding new
§184.1585, to read as follows:

§ 184.1585 Papain.

{a) Papain (CAS Reg. No. 8001-73-4) is
a proteolytic enzyme derived from
Carica papoya L. Crude latex containing
the enzyme is collected from slashed
unripe papaya. The food-grade product is
obtained by repeated filtration of the
crude latex or an agueous solution of
lalex or by precipitation from an
agueous solutionof latex. The resulting

liquid or dry form. 5

(b) The ingredient meets
specifications of the Food Chemigils
Codex, 3d Ed. {1981), pp. 107-110, which
is incorporated by reference. Copies are
available from the National Academy
Press, 2101 Constitution Ave. NW.,

" Washington, DC 20418, or available for

inspection u! the ‘Office of the Pederal
Register, 1100 L St. NW., Washington,
DC 20408,

{c) In accordance with § 184.1(b)(1),
the ingredient is-used in food with no
limitation other than currect good
manufacturing practice. The affirmation
of this ingredient as generally
recognized as safe (GRAS) as a direct
human food ingredient is based upon the
following current good manufacturing
conditions of use:

(1) The ingredient is used asan
enzyme as defined in § 170.3(0)(8) of this
chapter; processing aid as defined in
§ 170.3{o}{24) of this chapter; and
texturizeras.defined in § 170.3(0){32) of
this chapter.

(2) Theingredient is used in food at
levels mot to exceed current good
manufacturing practice.

(d) Prior sanctions for this i ient
different from the uses establi in
this section do not exist ar have been
waived.

Effective date: This regulation shall be
effective November 21, 1983.

(Secs, 201(s), 409, 701[a), 52 Stal. 1055, 72 Stat.

1784-1788 as amended (21 L1.S.C. 321(s), 348,
371(a)))
Dated: Oclober 7, 1983,
William F. Randolph,
Acting Associate Commissioner for
Regulatory Affairs.,
[FR Doc. 83-28855 Fileat 30-20-203 045 o)
BILLING CODE #180-01-M

—— -

DEPARTMENT OF THE INTERIOR
Bureau of indian Affairs
25 CFR Part 114

Specizl Deposits

AGENCY: Bursau of indian Affairs,
Interior.

AcCTION: Final rule,

SUMMARY: The Bureau of Tndian Affairs
is publighing a final rule document
which will provide procedures required
to determine final ownership of funds
which are on deposit in account 14X6703
“Indian Moneys, Proceeds of Labor
Escrow Account—Pending
Determination of Ownership."” These
funds are balances as of September 30,
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1982, and interest accrued prior to that
datc, which have been transferred from
account 14X8500 “Indian Moneys,
Proceeds of Labor™ pursuant to the
interior Department’s FY 1982
Supplemental Appropriation Act, These
rules will set forth procedures for the
final determination of ownership of the
funds and their eventual distribution to
the rightful individual Indians and/or
tribes.

EFFECTIVE DATE: This rule document will
become effective November 21, 1983.
FOR FURTHER INFORMATION CONTACT:
Thomas A. Stangl, Chief, Division of
Program Development and
Implementation, Bureau of Indian
Affairs, Room 4606, 1951 Constitution
Avenue, NW,, Washington, D.C. 20245,
telephone number (202) 343-2128.
SUPPLEMENTARY INFORMATION: This
final rule is published in exercise of
authority delegated by the Secretary of
the Interior to the Assistant Secretary—
Indian Affairs by 208 DM 8.

“Indian Moneys, Proceeds of Labor™
(IMPL, account 14X8500), are
miscellaneous receipts collected by the
Bureau of Indian Affuirs (BIA) at BIA
agencies and schools. Under authority
found'in 25 U.S.C. 162a, IMPL funds
were included as a part of the BIA
investment program. Prior to publication
of 25 CFR 114 (formerly numbered 25
CFR 108b), interest earned from the
investment of “special deposits" was
deposited into the IMPL accounts.

Subsequent to publication of 25 CFR
Part 114, interest earned on "special
deposits” for the period beginning April
1, 1981, has been credited (o the
particular “special deposit” account on
which the interest was earned. These
final regulations were developed to
prescribe the procedures to be followed
lo determine ownership of the funds in
account 14X8500 “Indian Moneys,
Proceeds of Labor" as of September 30,
1982, which represents interest earned
on “special deposits” and deposited into
the IMPL accounts prior to the period
ending March 31, 1981,

The following Acts have been passed
leading to these regulations: (1) Pub. L.
97-100, dated December 23, 1981, 95
Stat. 1391 (the Fiscal Year 1982 Interior
Department Appropriations Act); and (2)
Pub, L. 97-257, dated September 10,
1982, 96 Stal. 83 (the Fiscal Year 1982
Interior Department Supplemental
Appropriations Act),

Public Law 97-257 amended Pub. L.
97-100 and directs that; “No funds shall
be deposited in such “Indian money,
proceeds of labor’ (IMPL) accounts after
September 30, 1982, The unobligated
balance in IMPL accounts as of the close
of business on September 30, 1982,

including the income resulting from the
investment of funds from such accounts
prior to such date, shall be transferred
to and held in escrow accounts at the
locations of the IMPL accounts from
which they are transferred. Funds in
such escrow accounts may be invested

* * * and the investmen! income added
to such accounts. The Secretary shall
determine no later than September 30,
1985 (after consultation with appropriate
tribes and individual Indians), the extent
to which the funds held in such escrow
accounts represent income from the
investment of special deposits relating
to specific tribes or individual Indians.
Upon such determination by the
Secretary and express acceptance of the
determination by the beneficiary, the
Secretary shall transfer such funds to
trust accounts for such tribes or
individual Indians * * *." The Ac!
authorizes the utilization of up to 10 .
percent of the funds transferred for costs
of legal or other representation relating
to claims for such funds; and up to 2
percent to reimburse the BIA for
administrative expenses incurred in
determining ownership of the funds. The
Aat further authorizes the expenditure
during the period of October 1, 1985
through September 30, 1987, of the funds
remaining in such escrow accounts,

** * * subject to the approval of the
Secretary for any purpose authorized
under the Act of November 2, 1921 (42
Stat. 208; 25 U.S.C. 13) and requested by
the respective governing bodies of the
tribes at the locations where such
accounts are maintained.” (The funds
may be expended before October 1, 1985
if a Secretarial determination on
ownership and appropriate fund
transfers have been completed.) The Act
finally provides that any unobligated
balances in the escrow accounts as of
the close of business on September 30,
1987 shall be deposited into
miscellaneous receipts of the
U.S.Treasury.

These regulations are being published
to set forth the procedures governing the
determination'of ownership and final
distribution of funds which were on
deposit in account 14X8500 “Indian
Moneys, Proceeds of Labor” s of
September 30, 1982 (including interest
accrued prior to that date) and which
have been transferred to account
14X6703 “Indian Moneys, Proceeds of
Labor Escrow Account—Pending
Determination of Ownership™ at the
same locations where they are on
deposit. Publication of these procedures
as final regulations constitutes part of
the consultation with interested tribes
and individual Indians required by Pub.
L. 97-257.

On March 24, 1983 there was
published in the Federal Register (48 FR
12392) proposed regulations for Special
Deposits.

Written comments were received from
four tribes and one law firm on behalf of
the Indian Tribes it represents, All
comments timely received with respect
to the proposed rules were carefully
considered. Most of the comments
received addressed Section 114.5,
Distribution of the IMPL Escrow
Account.

One tribe commented on paragraph
(a)(5), Petermination of Polenlin?
Beneficiaries of Section 114.5, and
expressed opposition to the proposed
formula for distributing the funds, Thelr
suggestion was that separate and
independent audits of the IMPL Escrow
Account be conducted at each
individual agency to have an equitable
distribution of all income earned from
investment of special deposits.
Conducting full audits at each agency is
not required and would be too costly.
Therefore, distributions will be made
utilizing the formula provided in
§ 114.5(a)(5). However, if clear
documented records exist at agencies to
identify specific amounts, then the
agencies may use them providing that
the records be made available for public
review upon request. Paragraph (a) of
§ 114.5 has been amended lo include a
new subparagraph (7) which states this.

Comments from another tribe
addressed paragraph (b}{4), Notification
of determination of potential
beneficiaries of § 114.5, and expressed
concern that the potential owners would
be required to complete acceptance
forms prior to receiving any funds. Their
particular concern was that notifying
potential owners would be a difficult
task. They suggested that the
Superintendent be given the authority to
complete acceptance forms on behalf of
allottees who could not be contacted.
Having the Superintendent sign the *
accepiance forms for an absentee
potential beneficiary would merely
establish another account from which
funds could not be distributed. The
agencies will continue to utilize every
means possible (i.e., media, bulletin
boards, newspapers, etc.) to notify
potential owners.

Another tribe commented on
paragraph (f){2), Distribution of Residual
Funds of § 114.5, and requested that the
regulations be revised to state that any
residual funds remaining after
September 30, 1987, be transferred into
the appropriate Tribal Treasury account
instead of the United States Treasury.
This request cannot be honored as the
law specifically states that any
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remaining funds will be deposited into
the United States Treasury. However,
the law does provide authority
(specified in the Supplementary
Information section) that funds which
have not been claimed by potential
beneficiaries, may be expended during
the period of October 1, 1985, through
September 30, 1887, &t the locations
where such accounts are:maintained
upon request by the respective
governing bodies of the tribes.

Another tribe commented that the
funds should be allocated to the same
purpose that generated them and should
be allocated praportionaliy to the tribes
that generated the funds. The
regulations set forth procedures to make
a distribution of the present IMPL
Escrow Account which will be
distributed to the potential beneficiaries
on a formula basis. The formula takes
into account the relative interest.of
recipients (tribe or individual) of the
principal which earned the interest
which was deposited in the IMPL
account,

The comments received from a law
firm were received after the due date set
forth in the proposed regulations.
However, the letter was reviewed and
acknowledged in paragraph [d)(4).
Distribution, of § 114.5. The firm
proposed a clarification of the
regulations 1o leave no doubt that it is
the tribes and individuals [and not the
United States) that may use up to ten
percent of their IMPL funds for payment
of legal and other related costs. As no
change but only a clarification is
involved, the words “‘by the beneficiary”
have been inserted in paragraph (d)(4)
of § 1145, The paragraph now reads:
“Not more than ten percent (10%) of the
funds which may be transferred to a
trust account for any tribe, or to an IIM
account for an individual, may be
utilized by the beneficiary to pay for
legal or other representation relating to
claims for such funds.”

The primary author of this rule is
Thomas A. Stangl, Bureau of Indian
Affairs, telephone number {202} 343~
2128,

The Department of the Interior has
determimed that this documentisnot a
major rule under the criteria established
by Executive Order 12291 and certifies
that it does not have a significant
economic effect-on a substantial number
of small entities under the criteria
established by the Regulatory Flexibility
Act. It is estimated that it involves the
disposition of less than $20 million
which will be distributed among some
200,000 individusl Indians, as well asa
number of indian tribes.

This final rule does not contain
information collection requirements

which require 1 by the Office of
Management ‘Budget under 44 U.S.C.
3504(h) et seg.

The of Interior has

determined that this document does not
constitute a major Federal action
significantly affecting the guality of the
human environment under the National
Environmental Policy Act of 1969.

List of Subjects in 25 CFR Part 114

Accounting, Indian—business and
finance.

Part 114 of Chapter 1 of Tille 25 of the
Code of Federal Regulations is hereby
revised to reas as follows:

PART 114—SPECIAL DEPOSITS

Sec.

1141 Purpose and scope.

114.2 Definitions.

1143 ‘Investment of special deposit funds.

1144 Paymentand distribution of interest

on special deposit funds,

1145 Distributionof IMPL Escrow Account.
Authority: 25 U.S.C. 2, 25U.8.C. 8; Pub. L.

97-100; and Pub. L.87-257.

§ 114.1 Purpose and scope.

The purpose of these regulations is to
set forth the conditions governing the
deposit, investment, and distribution.of
interest on funds held by the Bureau in
special deposils; and to provide
procedures required for determination of
ownership and distribution of funds
which are.on deposit in account 14X6703
"Indian Moneys Proceeds of Labor
Escrow Account—Pending
Determination of Ownership”.

§1142 Definitions.

(a) "Agency” means any field office of
the Bureau officially designated as an
Indian agency and which provides direct
services a! the local level 1o Indians and
Indian tribes, who are recognized by the
Bureau as eligible for federal services to
Indians because of their status as
Indians.

(b) “Agency IMPL Escrow Account”
means that portion of the funds in
14X6708 identifiable to that agency.

(c) “Beneficiary™ means a potential
beneficiary who has signed an
acceptance.

{d) “Bureau" or “BIA" means the
Bureau of Indian Affairs, Department of
the Interior.

(e) “Claimant” means an individual
{or a tribe) who asserts an entitlement to
a share of the IMPL Esorow Account but
has not been determined as a polential
beneficiary.

() “IMPL Escrow Account” means
account 14X6703, Indian Moneys,
Proceeds of Labor Escrow Acoount—
Pending Determination of Beneficiaries,
U.S. Treasury.

(g) “Potential Beneficiary™ means an
individual or tribe determined eligible to
share in the IMPL Escrow Account
provided a proper acceptance is
received on behalf of the individual or
tribe involved.

{(h) “"Principdl account" means each
separate payment or deposit of money
to the Bureau which is held as a special
deposit.

{i) “Special deposit” means any
suspense account used for the
temporary deposit of funds which
cannot be credited to specific accounts
or readily distributed, including, but not
limited to:

{1) Advance deposits;

(2) Advance deposits on other leases
and permits for such Indian lands;

(3) Advance payments and advance
deposits required on sales of timber and
other natural resources from'such Indian
lands;

(4) Deposits Tor rights of way over
such Indian lands and anticipated right-
of-way damages held until such
damages are determined; and

(5) Beposits for grazing fees on such
Indian lands.

(j) “Special deposit funds™ means
those funds held in spegial deposits.

(k) "Superintendeni” means the
Bureau official in charge of a Bureau
agency.

§ 1143 Investment of special deposit
funds.

It is the policy of the Buresu to invest
all special deposit funds which have
been paid to the Bureau on behall of
Indians or Indian tribes pending the
eventual paymen! for the sale, lease, or
other transfer of tribal or individual
Indianpro and Tunds which are
deposited solely for the purpose of
guaranteeing performance.

§114.4 Payment and distribution of
interest on special deposdt funds.

{a] Itis the general policy of the
Bureau thal interest and eamings from
the investment of special deposit funds
becredited to the principal accounts
upon which the interest was earned.

[b) At the time that a withdrawal is
made froma specisl deposit accourt,
the interest earned by the principal
account being withdrawn will be
computed and withdrawn from the
account-as a part of the same
transaction. The interest eamed by the
subject principsl amount will be
computed into two parts:

(1) Theportion of interest credited
during the prior interest period which
was attributable to this principal, and

(2} The portion of interest which has
been earned by this principal amount
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but has nol yet been credited to the
account because the interest period is
not complete. This will be-.computed by
using the month-end balances since the
last interest period times the last
period’s factor.

(c) No interest will be distributed to
accounts which have less than the
minimum average month-end balances
as determined by the Division of
Accounting Management. Any such
interest not distributed would remain in
the undistributed interest account at the
Bureau level to be included in
determining the next six month interest
factor.

§114.5 Distribution of IMPL Escrow
Account.

(a) Determination of potential
beneficiaries. Each agency will
determine the potential beneficiaries
and their respective shares of the IMPL
Escrow Account at that agency by the
following method:

(1) Identify the unobligated balunce in
the agency IMPL account as of
September 30, 1882, and interest accrued
for the period ending September 30,
1982, which has subsequently been:
transferred into account 14X6703 IMPL
Escrow Account Pending Determination
of Ownership. This amount will be
called the agency IMPL Escrow Account
balance,

(2)(i) Identify the length of time which
has been required to accumulate actual
income into the former IMPL account to
equal the current agency IMPL escrow
account balance.

(ii} To determine the beginning date
for ownership computations, subiract
the length of time identified in
paragraph (a)(2)(i) of this section from
April 1, 1981, (Subsequent to April 1,
1981, interest earned on special deposits
has been credited directly to each
special deposit account rather than to
an IMPL aceount.)

(3) Examine the Individual Indian
Money (IIM) accounts to determine the
total dollars transferred to each account
from the principal in special depasit
accounts daring the period identified in
paragraph (a){2) of this section.

(4) Examine tribal treasury account
records to determine the total dollars
transferred to each tribal trust account
from the principal in special deposit
asccounts during the period identified in
paragraph (a){2) of this sectian.

(5) Determine the percentage of the
principal transferred from: special
deposit accounts into each [IM and
tribal trust account, This is done by
| dividing the total amount of principal
transferred from special deposit
accounts into all accounts at the agency
into the total computed for each M and

tribal trust account pursuant to.

paragraphs (a)(3) and (a)(4] of this.
seclion.p'lh‘l:e formula is as follows:

Dollars translerred into Percett
an account

share

Total dollars transferred = f0¢ that

by sgency into all oniedid
accounts

(6) Multiply this percentage by the
agency IMPL Escrow Account balance
to determine each potential
beneficiary's share of that balance.
Should this determined share be less
than ten doliars ($10.00) no.transfer of
funds will be made.

(7) The formula identified in.
paragraph (a)(5) of this section will be
used in determining potential shares
unless there are clear and available
records at the agency level to identify
specific amounts, If the records are used
by the agencies they must be made
available for public review upon
request,

(b) Notification of Determination of
Potential Beneficiories. Upon
completion of the determination of all
potential beneficiaries of an agency
IMPL Escrow Account, the
Superintendent shall publish a general
notice which shall contain the following:

(1) Brief history of agency IMPL
Escrow account;

{2) Explanation of method of
determination of potential beneficiaries;

(3) Information on availabifity of
specific data;

(4) Instruction to potential
beneficiaries on completion of
acceptance forms, explaining that only
those who complete the acceptance
forms can receive any funds: and

(5) Establishment of deadline date by
which potential beneficiaries must
complete the acceplance forms to
receive the funds. This deadline will be
180 days from the date of the general
notice. This general notice shall be
published in the usual and customary
manner for making public such
documents. If such usual and customary
publication does not include pesting on
the agency bulletin board and
publication in at least one local
newspaper of genersl distribution, the
posting an the bulletin board and local
newspaper publication shall be done in
addition to the usual and customary
manner of publication.

(¢) Acceptance by potential
beneficiary. Before the funds identified
in paragraph (a) of this section as
traasferable to a potential individual or
tribal beneficiary can be deposited into

that potential beneficiary’s account the
following must be completed:

(1) The potential beneficiary must sign
an acceptance of the determination by
the Secretary which shall constitute a
complete release and waiver of any and
all claims by the potential beneficiary
against the United States relating to the
unobligated balance of IMPL accounts
as of the close of business on September
30, 1982.

(2) The acceptance must be signed
during the 180 days between the date of
the general notice provided for in
paragraph (b) of this section and the
deadline date established therein.

(3) In the case of a potential tribal
beneficiary, the acceptance must be
accompanied by a resolution of the
appropriate tribal entity approving the
acceptance and authorizing the
designated tribal representative(s) to
sign the acceptance. An acceptance on
behalf of an estate account may be
signed by the Superintendent if the
determination of heirs has not become
final and may be signed on behalf of
individual inherited shares by each heir
if the probate determination has become
final. An acceptance on behalf of a
minor may be signed by a parent,
guardian or a person acting in loco
parentis. An acceptance on behalf of an
adult who has been determined legally
incompetent or in need of assistance in
managing his/her affairs pursuant to.25
CFR 115.9 may be signed by his/her
authorized representalive.

(d) Distribution. (1) After the
expiration of the deadline established in
paragraph (b) of this section, funds of
individual beneficiaries who have
completed the acceptance farms will be
transferred from the IMPL Escrow
Account into each beneficiary's IIM
account. Funds derived from beneficiary
estate accounlts for which the heirs have
been determined will be transferred into
the heirs’ accounts. Funds derived from
beneficiary estate accounts for which
the heirs have not been determined will
be transferred into the estute account.

(2) Interest accrued for any period
after October 1, 1982 will be credited to
the beneficiary accounts on the same
percentage basis as the original share.

(3) After the expiration of the deadline
established in paragraph (b} of this
section, funds of a tribal beneficiary and
interest earned thereon since October 1,
1982 will be transferred into the
appropriate tribal treasury account.

{4) Not more than ten percent (10%) of
the funds which may be transferred to a
trust account for any tribe; or o an IM
account for an individual, may be
utilized by the beneficiary to pay for




48810

Federal Register / Vol. 48, No. 205 / Friday, October 21, 1983 / Rules and Regulations

legal or other representation relating to
claims for such funds.

(5) Not more than two percent (2%) of
the funds which may be transferred to a
trust account for any tribe, or to an IIM
accoun! for an individual, may be
utilized by the BIA to reimburse the BIA
for administrative expenses incurred in
determining ownership of the funds.

(e) Appeals. (1) Any potential
beneficiary or claimant may appeal any
decision made or action taken by a
Superintendent under this section. Such
appeal shall be made in writing and
submitted as provided in 25 CFR Part 2.

(2) As provided in Part 2, the appeal
mus! be received within 30 days after
receipt of the written notice advising the
potential beneficiary of his/her share of
the IMPL Escrow account or advising
the claimant that no share has been
determined for him/her. No appeals will
be accepted under this section after
September 30, 1985.

(f) Distribution of residual funds. (1)
After final administrative determination
of ownership, including final
determination of all appeals, and the
completion of all appropriate fund
transfers, but not later than October 1,
1985, any funds remaining in an agency
IMPL escrow account may be expended
subject to the approval of the Secretary
for any purpose authorized under the
Act of November 2, 1921 (42 Stat. 208; 25
U.S.C. 13) and requested by the
governing body(s) of the tribe(s) at the
location(s) where such agency IMPL
escrow account is maintained. This
authority to expend the escrow account
funds ends September 30, 1887,

(2) The unobligated balances of all
IMPL escrow accounts as of the close of
business on September 30, 1987, shall be
deposited into miscellaneous receipts of
the U.S. Treasury.

John W, Fritz,

Acting Assistant Secretary—indian Affairs.
[FR Doc. 8328671 Filed 10-20-5% €45 am}

BILLING CODE 4310-02-M

DEPARTMENT OF THE TREASURY

Bureau of Alcohol, Tobacco and
Firearms

27 CFR Part 9
[T.D. ATF-155; Ref: Notice No. 411)
Chalk Hill Viticultural Area

AGENCY: Bureau of Alcohol, Tobacco
and Firearms, Treasury (ATF),
ACTION: Final rule, Treasury decision.

SUMMARY: This final rule establishes a
viticultural area in Sonoma County,
Califomia, approximately eight miles

north of Santa Rosa. to be known as
“Chalk Hill." This final rule results from
4 petition originally submitted by seven
wine/grape industry members in the
area for lﬂe name “Sonoma Chalk HilL."
ATF believes that the establishment of
this viticultural area and the subsequent
use of the name “Chalk Hill" as an
appellation of origin in wine labeling
and advertising will allow wineries to
designate more precisely the area in
which the grapes used in the production
of wines were grown and will enable
consumers to identify more clearly
wines offered at retail.

EFFECTIVE DATE: November 21, 1983.

FOR FURTHER INFORMATION CONTACT:
Michael |. Breen, Specialist, FAA, Wine
and Beer Branch, Bureau of Alcohol,
Tobacco and Firearms, 1200
Pennsylvania Avenue, NW, Washinglon,
DC 20226 (202-566-7626).

SUPPLEMENTARY INFORMATION:
Background

On August 23, 1978, ATF published
Treasury Decision ATF-53 (43 FR 37672,
54624) revising regulations in Part 4 of
Title 27, Code of Federal Regulations.
These regulations provide recognition of
definite viticultural areas within the
United States and also allow the name
of an approved viticultural area to be
used as an appellation of origin on wine
labels and in wine advertisements.

On October 2, 1979, ATF published
Treasury Decision ATF-60 (44 FR 6692)
which amended Title 27, Code of
Federal Regulations, by adding a new
Part 9 entitled "American Viticultural
Areas.” This part lists all approved
American viticultural areas which may
be used as appellations of origin on
wine labels and in wine advertisements.

Section 4.25a(e)(1) of Title 27, Code of
Federal Regulations, defines an
American viticultural area as a
delimited grape-growing region
distinguishable by geographical
features. Any interested person may
petition ATF to establish a grape-
growing region as & viticultural area. In
accordance with the procedure
prescribed in 27 CFR 4.25a(e)(2) for
proposing a viticultural area, a
petitioner must submit:

(a) Evidence that the name of the
viticultural area is locally and/or
nationally known as referring to the
area specified in the application;

(b) Historical or current evidence that
the boundaries of the viticultural area
are as specified in the application,

(c) Evidence relating to the
geographical features (climate, soil,
elevation, physical features, etc.) which
distinguish the viticultural features of

the proposed area from surrounding
areas;

(d) The specific boundaries of the
viticultural area, based on features
which can be found on U.S.G.S. maps of
the largest applicable scale; and,

(e) Copies of the appropriate maps
with the boundaries prominently
marked.

After evaluation of the petition, ATF
published in the Federal Register of May
12, 1982, a nolice of proposed
rulemaking (Notice No. 411, 47 FR 20321)
concerning the establishment of this
viticultural area and solicited written
comments from the public,

Comments

ATF received four written comments
in response to the notice of proposed
rulemaking. One comment was generally
supportive of designating “Chalk Hill"
as a viticultural area. Three comments
favored extension of the boundary of the
proposed viticultural area. One of these
three comments, a comment bearing the
signatures of eight local wine/grape
industry members, six of whom had
been signators to the original petition,
was submitted as an " amended
petition" to include the premises of two
bonded wineries as well as additional
acreage devoted to grape growing.

Sonoma-Cutrer Vineyards submitted
the fourth comment which was a request
for extension of the southwestern
portion of the boundary to include 300
acres of vineyards. In conjuction with
this request, ATF received a letter of
agreement signed by seven of the eight
signators to the "amended petition.”

The commenters were supportive of
ATF's proposal to delete the county
name "Sonoma" from the originally
proposed appellation "Sonoma Chalk
Hill."” The comment submitted by six of
the seven original petitioners stated that
the primary purpose for including the
name of the county in the viticultural
area was lo inform consumers that the
Chalk Hill area is in Sonoma County.
However, the commenters agreed with
ATF that this information can be
conveyed by placing “Sonoma County”
elsewhere on the label.

Name

The area within the boundary of the

roposed viticultural area is known
ocally as “Chalk Hill" and takes its
name from the hill of the same name
located within the proposed area.
Cultivation of grapes in Sonoma County
began in 1824. By 1855, grapes were
being cultivated at Windsor, the
principal town closest to the proposed
area. By the mid-1890's there were a half
dozen wineries located in the Windsor




Federal Register / Vol. 48, No. 205 / Friday, October 21, 1983 / Rules and Regulations

48811

area and 43 vineyards. Since 1978, the
name “Chalk Hill"" has appeared on the
labels of wines produced by a winery in
the Windsor area.

Boundary

ATF noted in the notice of proposed
rulemaking that the originally proposed
boundary line, depicted in § 9.52(c)(9)
and (10) in the notice, overlapped into
the proposed Alexander Valle
viticultural area. In addition, the
proposed Russian River Valley
viticultural area encompasses all of the
proposed Chalk Hill area except for that
area which overlaps into the Alexander
Valley viticultural area: In the notice of
proposed rulemaking, ATF had
requested specific comment. I light of
the fact that no commenter addressed
this question, ATF concludes that the
overlapping of boundaries does not
present an issue. In consideration of the
comments received from wine/grape
industry members, ATF has amended in
this final rule the boundary proposed in
the notice of proposed rulemaking to
include the additional wineries and
grape growing acreage.

The viticultural area comprises
approximately 33 squars miles and is
located in Sonoma County eight miles
north of Santa Rosa. There are
approximately 1,600 acres.of producing
vineyards and four bonded wineries
within the boundary of the area.

The boundary of the proposed Chalk
Hill viticultural area may be found on
two U.S.G.S. 7.5 minute series
(topographic) maps, the Mark West
Springs Quadrangle and the Healdsburg
Quadrangle. ;

The boundary, as approved by ATF, is
described in new section 9.52.

Geographical Evidence

In accordance with 27 CFR 4.25a(e)(2)
(ii1), & viticultural area should possess
geographical features which distinguish
its viticultural features from the
surrounding areas. ATF has determined
that the proposed area is distinguished
from the surrounding areas on the bases
of climate, soil type, and other
geographical features.

The proposed area is distinguished by
a micro-climate with a marine influence.
Based on the University of California’s
heat summation scale, temperatures
range from Region |, less than 2,500
degree days, to Region IF, 2,501 to 3,000
degree days. Most of the area's
vineyards lie within a zone comprised of
thermal belts which provide protection
from damaging spring frosts.
~ The climate of the proposed arew is
influenced by the location of Mount St,
lelena in relation to the mouth of the
Russian River and San Pablo Bay. The

atmospheric conditions created by the
relationship of these physical features
results in a "September” vineyard area.
This means that the harvests are usually
completed by the end of September even
for Iate-ripening grape varieties which
are not normally harvested until
October in surrounding areas. The
proposed area is warmer than the
greater Russian River Valley and coeler
than Alexander Valley and Dry Creek
Valley.

The average annual rainfall in the
proposed area {s approximately 36
inches, almost all of which occurs
between November 1 and March 31.

The proposed Chalk Hill area is.
different from the surrounding areas of
Alexander Valley, Dry Creek Valley and
the Russian River Valley. The vineyards
of the Chalk Hill area are planted on
lands which are gently rolling to steep
and can be described as bench-lands,
table-lands and hills. Many vineyards
planted on the steeper slopes are
contoured and terraced.

The proposed area is distinguished by
“white" soil, i.e., volcanic ash. The soils
range from sandy to silt loam, clay and
quartzite and are high in volcanic ash
deposited as a resull of the volcanic
activity of Mount St. Helena. The
vineyards in the area are planted in
soils which are deep but lower in
fertility than the soils in surrounding
areas. This “white™ soil contributes to
the high quality of the fruit produced by
those vineyards:

The elevation of over 90% of the land
in the proposed area ranges from 200
feet to about 1,330 feet compared with
elevations on the floor of the Russian
River Valley of only 100 feet. The
predominant vineyard plantings in the
area, however, are at elevations ranging
from 200 feet to 800 feet.

Miscellaneous

ATF does not wish o give the
impression by approving the Chalk Hill
viticultural area that it is approving or
endorsing the quality of the wine
produced in this area. ATF is approving
this area as being distinct from
surrounding areas, not better than other
areas. ATF's approval of the area will
allow wine producers to claim a
distinction on labels and advertisements
as to the origin of grapes used in the
production of wine. Any commerical
advantage gained can only come from
consumer acceptance of Chalk Hill
wines.

Regulatory Flexibility Act
The provisions of the Regulatory
Flexibility Act relating to an initial and

final regulatory flexibility analysis (5
U.S.C. 603, 604) are not applicable to this

final rule because it will not have a
significant economic impact on a
substantial number of small entities. The
final rule will not impose, or otherwise
cause, a significant increase in the
reporting, recordkeeping, or other
compliance burdens on a substantial
number of small wineries. The final rule
is not expected to have significant
secondary or incidental effects on a
substantial number of small entities.
Accordingly, it is hereby certified
under the provisions of Section 3 of the
Regulatory Flexibility Act (5 U.S.C.
605(b)) that this final ryle will not have a
significant economic impact on a
substantial number of small entities.

Compliance With Executive Order 12291

The Bureau has determined that this
final rule is not a “major.rule’” within the
meaning of Executive Order 12291, 46 FR
13193 (1981), because it will not have an
annual effect on the economy of $100
million or more; it will not result in a
major increase in costs or prices for
consumers, individual industries,
Federal, State or local government
agencies, or geographic regions; and it
will not have significant adverse effects
on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign- -
based enterprises in domestic or export
markets;

Paperwork Reduction Act

The provisions of the Paperwork
Reduction Act of 1980, Pub. L. 96-511, 44
U.S.C. Chapter 35, and its implementing
regulations, 5 CFR Part 1320, do not
apply to this potice because no
requirement to collect information is
proposed.

Drafting Information

The principal author of this document
is Michael |. Breen, Specialist, FAA,
Wine and Beer Branch, Bureau of
Alcohol, Tobacco and Firearms.

List of Subjects in 27 CFR Part 9

Administrative practice and
procedure, Consumer protection,
Viticultural areas, Wine.

Authority
Accordingly, under the authority in 27
U.S.C. 205 (49 Stat. 981, as amended), the

Director is amending Title 27, Code of
Federal Regulations, Part 9, as follows:

PART 9—AMERICAN VITICULTURAL
AREAS

Paragraph 1. The table of sections in
Subpart C is amended by adding the
heading of § 9.52 as follows:
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Subpart C—Approved American Viticultural
Areas

Sec.

9.52 Chalk Hill

Par. 2. Subpat! C is amended by
adding § 9.52 to read as follows:

Subpart C—Approved American
Viticultural Areas

§9.52 Chalk Hill.

(a) Name, The name of the viticultural
arela described in this section is “Chalk
HilL"

(b) Approved maps. The appropriate
maps for determining the boundary of
the Chalk Hill viticultural area are the
U.S.G.S. topographic maps titled:

“Mark West Springs Quadrangle,
California®, 7.5 minute series, 1958; and,

"Healdsburg Quadrangle, California”,
7.5 minute series, 1955 (Photorevised
1980).

(¢) Boundary. The Chalk Hill
viticultural area is located near the town
of Windsor in Sonema County,
California. From the beginning point on
the south line of Section 2, Township 8
North (T. 8 N.), Range 9 West (R.9 W.)
at the interséction of Arata Lane and
Redwood Highway (a.k.a. Old Highway
101), on the “"Healdsburg Quadrangle"
map, the boundary proceeds—

(1) Southeasterly along Redwood
Highway through Section 11, T.8 N, R. 9
W., to the point of intersection with
Windsor River Road;

(2) Then westerly along Windsor
River Road on the south boundary of
Section 11, T. 8 N.. R. 9 W, to the point
of intersection with Starr Road;

{3) The southerly along Starr Road to
the point of intersection with the south
line of Section 14, T.8 N, R. 9 W,;

(4) Then easterly along the south line
of Sections 14 and 13, T.8 N, R.9 W.
and Section 18, T.8N,, R. 8 W, to the
point of intersection with the Redwood
Highway;

{5) Then southeasterly along the
Redwood Highway to the intersection
with an unnamed road that intersects
the Redwood Highway at a right angle
from the northeast near the southwest
corner of Section 28 near Mark West
Creek, T.8N.,R.8 W.;

(6) Then northeast approximately 500
feet along the unnamed road to its
intersection with the Pacific Gas and
Electric power transmission line;

(7) Then northeast approximately
1,000 feet along the power transmission
line (parelleling the unnamed road) to
the point where the power transmission
line turns in a northerly direction;

(8) Then in a northerly direction along
the power transmission line to the point

of its intersection with the south line of
Section17, T.8 N, R.8 W.;

(9) Then east along the south line of
Sections 17, 16 and 15, T.8 N., R. 8 W. to
the point of intersection with Mark West
Road on the "Mark West Quadrangle
Map";

(10) Then northerly for approximately
1.3 miles along Mark West Road (which
becomes Porter Creek Road), then
northeasterly for approximately 1.7
miles on Porter Creek Road to its
intersection with the unnamed medium
duty road that parallels Porter Creek in
Section12, T.8N., R. 8 W,; then
northeasterly on the Franz Valley Road
over the Tarwater Grade and continuing
along the Franz Valley Road for
approximately 3 miles to its intersection
with Franz Creek (approximately 2,000
feet west of the range line common to R.
7W.and R.8 W.inT.9N. and
approximately 1,150 feet north of the
north line of Section 25, T. 9 N., R. 8 W.);

(11) Then westerly along Franz Creek
to its point of intersection with the east
line of Section 21, T.9N.,R. 8 W,;

(12) Then southerly along the east line
of section 21 to the southeast corner
thereof;

(13) Then westerly along the south
line of Section 21 to the point of
intersection with longitude line 122
degrees 45 minutes, near Bell Mountain;

(14) Then southwesterly in a straight
line on the “Healdsburg Quadrangle"
map to the point at the center of a hill
identified as "Chalk Hill";

(15) Then west-northwesterly in a
straight line to the confluence of Brooks
Creek and the Russian River;

(18) Then westerly along the Russian
River to the point of intersection with
the range line common to R. 8 W, and R.
9W.inT.9N,;

(17) Then southwesterly in a straight
line to the point of a hill identified as
having an elevation of 737 feet;

(18) Then south-southwesterly in a
straight line to the point at the easterly
terminus of Reiman Road;

(18) Then southwesterly in a straight
line to the point at the intersection of the
township line common to T. 8 N. and T.
9 N. in R. 9 W. and the frontage road
(a.k.a. Los Amigos Road) for U.S.
Highway 101;

(20) Then west approximately 3,000
feet along the township line common to
T.8N.and T.O9N.inR.9 W.;

{21) Then southerly for approximately
2,000 feet in a straight line to the point of
intersection with an unnamed stream
drainage;

(22) Then east in a straight line to the
point of intersection with Eastside Road;

(23) Then northeasterly along Eastside
Road to the point of intersection with
Redwood Highway;

(24) Then southeasterly along
Redwood Highway to the point of
beginning.

Signed: September 23, 1983.
Stephen E. Higgins,

Director.
Approved: October 13, 1983.
David Q. Bates,
Deputy Assistant Secretary (Operations)
[FR Doc. B3-28760 Filed 10-20-53: 845 um]
BILLING CODE 4510-31-M

27CFRPart9
IT.D. ATF-159; Re: Notice No. 450]

Russian River Valley Viticultural Area

AGENCY: Bureau of Alcohol, Tobacco
and Firearms, Treasury.

ACTION: Final rule, Treasury decision.

SuMMARY: This final rule establishes a
viticultural area in Sonoma County,
California, to be known as the “Russian
River Valley." The Bureau of Alcohol,
Tobacco and Firearms (ATF) believes
the establishment of “Russian River
Valley" as a viticultural area and
subsequent use as an appellation of
origin on wine labels and in wine
advertisement will allow wineries to
better designate the specific grape-
growing area where their wines come
from and will enable consumers to
better identify the wines they may
purchase.

EFFECTIVE DATE: November 21, 1983,

FOR FURTHER INFORMATION CONTACT:
James A. Hunt, FAA, Wine and Beer
Branch, Bureau of Alcohol, Tobacco and
Firearms, Washington, DC 202286 (202~
566-7626),

SUPPLEMENTARY INFORMATION:
Background

On August 23, 1978, ATF published
Treasury Decision ATF-53 (43 FR 37672,
54624) revising regulations in 27 CFR
Part 4 allowing the establishment of
definite American viticultural areas,
These regulations also allow the name
of an approved viticultural area to be
used as an appellation of origin in wine
labeling and advertising.

Section 9.11, Title 27, CFR, defines an
American viticultural area as a
delimited grape-growing region
distinguishable by geographical
characteristics. Section 4.25a(e)(2)
outlines the procedure for proposing an
American viticultural area. Any
interested person may petition ATF to

establish a grape-growing region as a
viticultural area.
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ATF received a petition from “The
Appellation Committee" proposing a
large area of approximately 150 square
miles located in Sonoma County,
California, as a viticultural area to be
known as “Russian River Valley.” In
response to this petilion, ATF published
a notice of proposed rulemaking, Notice
No. 450, in the Federal Register on
February 4, 1983 (48 FR 5280), on the
establishment of Russian River Valley
as a viticultural area. Only one comment
was received and it favored the Russian
River viticultural area.

Historical and Current Evidence of the
Name

In a “History of Sonoma County,
California," published in 1880, mention
is made of the four “great valleys"
comprising Sonoma, Petaluma, Santa
Rosa, and the Russian River. The use of
the name “Russian River Valley” on
wine labels began in 1970 and is now
vsed by four wineries in the viticultural
area.

Geographical Features

The Russian River viticultural area
includes those areas through which flow
the Russian River or some of its
tributaries and where there is a
significant climate effect from coastal
fogs. The specific growing climate is the
principal distinctive characteristic of the
Russian River Valley viticultural area.
The area designated is a cool growing
coastal area because of fog intruding up
the Russian River and its tributaries
during the early morning hours. The
results of these coastal fog intrusions
give growing temperatures that are
normally Region I or cooler. This area
therefore is distinguished from the
warmer neighboring valleys such as Dry
Creek Valley, Alexander Valley and

- Sonoma Valley.

The petitioner submitted detailed
information on how the climate in the
Russian River Valley viticultural area is
different from surrounding areas. The
data was mostly compiled by the Office
of the Sonoma County Farm Adviser.
The neighboring Alexander Valley is
termed “coastal warm" with a range of
accumulated heat units between 2800
and 3500 as calculated according to the
Winkler and Amerine formula for degree
days. The Russian River Valley
viticultural area is termed "coastal cool”
with a range of 2000 and 2800
accumulated heat units.

Change in the Boundary

F. Korbel and Bros, a winery in
Guerneville, California, requested an
extension in the Russian River Valley
viticultural area boundary to the west of
Guerneville to include their 105 acre

vineyard inadvertently excluded from
the original petition. Korbel stated the
geographical features described for the
Russian River Valley are the same for
their 105 acre vineyard, ATF has
accepted this minor extension requested
by F. Korbel and Bros. and the boundary
description in 27 CFR 9.66 reflects this
change.

Miscellaneous

ATF does not wish to give the
impression by approving Russian River
Valley as a viticultural area that it is
approving or endorsing the quality of the
wine from the area. ATF is approving
this area as being distinct and not better
than other areas. By approving the area,
wine producers are allowed to claima _
distinction on labels and advertisements
as 1o origin of the grapes. Any
commercial advantage gained can only
come from consumer acceptance of
Russian River Valley wines.

Executive Order 12291

In compliance with Executive Order
12291, 46 FR 13183 (1981), ATF has
determined that this final rule is not a
“major rule” since it will not have an
annual effect on the economy of $100
million or more; it will not resull in a
major increase in cost or prices for
consumers, individual industries,
Federal, State or local government
agencies, or geographic regions; and it
will not have significant adverse effects
on competition, employment,
investment, productivity, innovation, or
on the ability of the United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

Regulatory Flexibility Act

The provisions of the Regulatory
Flexibility Act relating to a final
regulatory flexibility analysis (5 U.S.C.
604) are nol expected to apply to this
final rule because it will not have a
significant economic impact on a
substantial number of small entities. The
final rule {s not expected to have
significant secondary or incidental
effects on a substantial number of small
entities.

Accordingly, it is hereby certified
under the provisions of Section 3 of the
Regulatory Flexibility Act [5 U.S.C.
605(b)), that this final rule will not have
a significant economic impact on a
substantial number of small entities.

Paperwork Reduction Act

The provisions of the Paperwork
Reduction Act of 1980, Pub. L. 96-511, 44
U.S.C. Chapter 35, and its implementing
regulations, 5 CFR Part 1320, do not
apply to this final rule because no

requirement to collect information is
imposed.

Disclosure

A copy of the petition and the
comments received are available for
inspection during normal business hours
at the following location: ATF Reading
Room, Rm. 4405, Office of Public Affairs
and Disclosure, 12th and Pennsylvania
Ave, NW, Washington, DC.

Drafting Information

The principal author of this document
is Janes A, Hunt, FAA, Wine and Beer
Branch, Bureau of Alcohol, Tobacco and
Firearms.

List of Subjects in 27 CFR Part 9

Administrative practice and
procedure, Viticultural areas, Consumer
protection, and Wine.

Authority

Accordingly, under the authority
contained in Section 5 of the Federal
Alcohol Administration Act (49 Stat.
981, as amended; 27 U.S.C. 205), 27 CFR
Part 9 is amended as follows:

PART 9—AMERICAN VITICULTURAL
AREAS

Paragraph 1. The table of sections in
27 CFR Part 9, Subpart C, is amended to
include the title of § 9.66 as follows:

Subpart C—Approved American Viticultural
Areas

Sec.

966 Russian River Valley.,

Par. 2. Subpart C is amended by
adding § 9.66 to read as follows:
Subpart C—Approved American
Viticultural Areas

§9.66 Russian River Valley.

(a) Name. The name of the viticultural
area described in this section is
“Russian River Valley."

(b) Approved maps. The appropriate
maps for determining the boundaries of
the Russian River Valley viticultural
area are the 1954 U.S.C.S. 7.5 minute
series maps titled:

"Healdsburg Quadrangle, California"
“Guemneville Quadrangle, California”
"Cazadero Quadrangle, California"
“Duncans Mills Quadrangle, California™
"Camp Meeker Quadrangle, California”
"Valley Ford Quadrangle, California”
“Sebastopol Quadrangle, California"
“Santa Rosa Quadrangle, California™
“Mark West Springs Quadrangle,

California"

“Jimtown Quadrangle, California”
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(c) Boundaries. The Russian River
Valley viticultural area is located in
Sonoma County, California.

(1) Starting point Healdsburg map—
Healdsburg Avenue Bridge over the
Russian River at Healdsburg. Proceed
south along Russian River to where
Foreman Lane meets the river at mouth
of Dry Creek.

(2} Proceed west along Foreman Lane
to where it crosses Weslside Road and
becomes Fella School Road.

{3) Proceed west on Felta School Road
to the point where it crosses Felta
Creek.

(4) Proceed 18000° up Felta Creek to its
headwaters as shown on the
Guerneville, map as 'Springs."”

(5) Proceed southwest in a straight
line 58 degrees W 27000’ to an
intersection with Hulbert Creek on the
Cazadero map.

(6) Proceed south and southeast along
Hulbert Creek to the point where it
intersects California Hwy 116 on the
Duncan Mills map.

{7) Proceed west along California
Hwy 116 to Monte Rio where it
intersects the Bohemian Hwy.

(8) Proceed south along the Bohemian
Hwy onto the Camp Meeker map and
then the Valiey Ford map to the town of
!-'ree;lone where it intersects the Bodega
Road.

{9) Proceed east along the Bodega
Road onto the Sebastopol map to the
city of Sebastopol where it becomes
California Hwy 12 then along California
Hwy 12 to its intersection with Wright
Road.

(10) Proceed north along Wright Road
to where it becomes Fulton Road and
into the town Fulton to where in
intersects River Road.

(11) Proceed east along River Road to
its ir:llcrsectinn with Mark West Springs
Road.

(12) Proceed north east along Mark
Wesl Springs Road through the Santa
Rosa map and onto the Mark West map
to where it becomes Porter Creek Road
and onto its inlersection with Franz
Valley Road.

{13} Proceed north along Franz Valley
Road to the northerly mos! crossing of
Franz Creek.

(14) Proceed west along Franz Creek
until it intersects the line separating
Section 21 and Section 22.

(15) Proceed south on this line
separaling Section 21 and 22 to the
corner common to Section 21 and 22 and
Section 27 and 28,

[18) Proceed west from the common
corner of Section 21 and 22 and 27 and
28 and in a straight line to the peak of
Chalk Hill on the Healdsburg map.

(17) Proceed west from the peaﬁ of
Chalk Hill in a straight line to the point

where Brooks Creek joins the Russian
River.

(18) Proceed north west in a straight
line 8000’ to & peak marked 772' elv. on
the Jimtown map.

(18} Proceed north west in a straight
lilne from hill top 772’ elv. to hill top 596°
elv.

(20) Proceed north west in a straight
line from hill top 596’ elv. to hill top 516
elv.

(21) Proceed north west in a straight
lilne from hill top 518’ elv. to hill top 530°
elv.

{22) Proceed west in a straight line
from hill top 530° elv. to hill top 447° elv,
(23] Proceed west in a straight fine
from hill top 447° eiv. to the point where
Alexander Valley Road meets

Healdsburg Avenue.

(24) Proceed south along Healdsburg
Avenue through the city of Healdsburg
on the Healdsburg map to the point
where it crogses the Russian River at the
point of beginning.

Signed: September 23, 1983,

Stephen E. Higgins,
Director.
Approved: October 13, 1983,
David Q. Bales,
Deputy Assistant Secretary (Operations).
|FR Doc. £3-26765 Filed 10-20-83; R4S an]
BILLING CODE 4810-31-M

27CFRPart 9
|T. D. ATF-158; Ref: Notice No. 454]
Knights Valley Viticultural Area

AGENCY: Bureau of Alcohol, Tobacco
and Firearms, Treasury,

ACTION: Final rule, Treasury decision.

sumMARY: This final rule establishes a
viticultural area in northeastern Sonoma
County, California, to be known as
“Knights Valley." This final nule is the
result of & petition submitted by the
Knights Valley Wine-Growers
Committee, an organization of grape-
wine industry members in the
viticultural area. The Bureau of Alcohol,
Tobacco and Firearms (ATF) believes
that the establishment of this viticultural
area and the subsequent use of the name
“Knights Valley™ as an appellation of
origin will allow wineries lo designate
precisely the area in which the grapes
are grown and will enable consumers to
identify more clearly and to differenfiate
between wines offered commercially.
EFFECTIE DATE: November 21, 1083,
FOR FURTHER INFORMAYION CONTACT:
Michael . Breen, FAA, Wine and Beer
Branch, Bureau of Alcohel, Tobacco and
Firearms, 1200 Pennsylvania Avenue,

NW., Washington, D.C. 20226 (202-566-
7626).

SUPPLEMENTARY INFORMATION:

Background

On August 23, 1978, ATF published
Treasury Decision ATF-53 (43 FR 37672,
54624) revising regulations in Part 4 of
Title 22, Code of Federal Regulations.
These regulations provide recognition of
definite viticultural areas within the
United States and also allow the name
of an approved viticultural area to be
used as an appellation of origin on wine
labels and in wine advertisements.

On October 2, 1979, ATF published
Treasury Decision ATF-60 (44 FR 56692)
which amended Title 27, Code of
Federal Regulations, by addinga new
Part 9 entitled “American Viticultural
Areas." This part lists all approved
American viticultural areas which may
be used as appellations of origin on
wine labels and in wine advertisements.

Section 4.25a(e)(1) of Title 27, Code of
Federal Regulations, defines an
American viticultural area as a
delimited grape-growing region
distinguishable by geographical
features. Any interested person may
petition ATF to establish a grape-
growing region &s a viticultural area. In
accordance with the procedure
prescribed in 27 CFR 4.25a(e)(2) for
proposing a viticultural area, a
petitioner must submit:

{a) Evidence that the name of the
viticultural area is logally and/or”
nationally known as referring to the
area specified in the application;

{b) Historical or current evidence that
the boundaries of the viticultural area
are as specified in the application;

(c) Evidence relating to the
geographical features (climate, soil,
elevation, physical features, etc.) which
distingaish the viticultural features of
the proposed area from surrounding
areas;

{d) The specific boundaries of the
viticultural ares, based cn features
which can be found on U.S.C.S. maps of
the largest applicable scale; and,

(e) Copies of the appropriate maps
with the boundaries praminently
marked.

The Knights Valley Wine-Growers
Committee, an orgenization of grape/
wine industry members, filed a petition,
signed by 18 persons, to establish a
viticultural area in northeastern Sonoma
County, California, undér the name
“Knights Valley." In response to the
petition, ATF published in the Federal
Register of February 9, 1983, a notice of
proposed rulemaking {Notice No. 454, 48
FR 5961) concerning the establishment
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of this viticultural area and solicited
written comments from the public.

Comments

In response to the notice of proposed
rulemaking, Johnson Turnball
Vineyards, a bonded winery in Oakville,
California, submitted a comment
supporting the establishment of the
viticultural area as proposed in the
notice.

ATF received no other comment and
no information from any source
indicating opposition to the
establishment of the "Knights Valley"
viticultural area as proposed in the
notice.

Name

The land area encompassed by the
boundary of the “Knights Valley"
viticultural area consists of a valley
known and indentified on maps as
Knights Valley.

Boundary

The viticultural area is located
entirely within Sonoma County,
California, between the Alexander
Valley and the Napa Valley. The
northernmost section of the boundary
line runs slightly to the north of Pine
Mountain; the southernmost section of
the boundary line borders the petrified
forest area immediately to the north of
Porter Creek. The Sonoma County line
bordering Lake County and Napa
County forms the eastern section of the
boundary-of the viticultural area. The
westernmost section of the boundary
line abuts the proposed boundaries for
the “Alexander Valley" and “Chalk
Hill" viticultural areas. The land area
encompassed by the boundary of the
“Knights Valley” viticultural area
consists of a valley known as Knights
Valley and an area known as Franz
Valley and the hillsides immediately
surrounding and to the north of these
areas. According to evidence submitted
by the petitioners, the area called Franz
Valley is not a valley, the name being a
misnomer, since no clear separation
exists between this area and the Knights
Valley. The central valley area is
approximately 5.3 miles long and 1.8
miles wide at the wides! point. The
areas immediately surrounding and to
the north of the valley area form the
upland areas. The viticultural area
encompasses approximately 36,240
acres or 57 square miles.

There are currently over 1,000 acres
devoted to viticulture in the proposed
vilicultural area. This acreage is situated
primarily in the valley area with some
acreage in the upland areas being
developed into producing vineyards.
Presently, there are no wineries

-

established in the viticultural area
although there were at least five
wineries in operation in Knights Valley
prior to the era of National Prohibition.

The boundary of the viticultural area
may be found on four (4) US.G.S.
quadrangle maps, 7.5 minute series
(topographic), scale 1:24,000—Mount St.
Helena, Jimtown, Mark West Springs,
and Detert Reservoir. The boundary of
the viticultural area is specified in the
regulation portion of this document at
§ 9.76{c).

Geographical Evidence

In accordance with 27 CFR
4.25a(e)f2)(iii), a viticultural area should
possess geographical features which
distinguish ils viticultural features from
surrounding areas. ATF has determined
that the proposed area is distinguished
from the surrounding areas on the bases
of elevation, soil, climate, and other
geOﬁmphical features.

The proposed viticultural area ranges
in elevation from 360 feet to slightly over
4,300 feel. The valley area encompasses
ranges in elevation from 360 feet to 600
feet. The upland areas contain fairly
rugged peaks that are over 3,500 feet in
elevation, e.g., Pine Mountain—3,614
feet, Red Hill—3,527 feet, and Mount St.
Helena—4,343 feet. The areas currently
used for grape production are
consistently higher in elevation than the
grape-growing areas in the adjacent
Alexander Valley, Chalk Hill, Russian
River Valley, and Napa Valley areas.
The differences in elevation between
this area and the surrounding areas will
become significantly more evident when
the many hill “islands” and peninsulas
in the upper elevations capable of
quality grape production are fully
developed into producing vineyards.

The soils in the valley and
mountainous upland areas of the
proposed viticultural area are distinct
from each other. This is due to the
different parent material from which the
soils were formed, i.e., alluvial in the
valley and indurated rock in the
uplands. The valley soils are derived
from parent material of a relatively
young geologic age, while the upland
soils are derived from older parent
material. The upland soils in the areas
north and south of the valley area are
derived from different types of parent

- material. The soils in the northen area

are derived from “Franciscan
Formation"” parent material laid down in
the Jura-Crelaceous period, while the
soils in the southern area are derived
from parent material known as "Sonoma
Volcanics” laid down in the late
Pliocene to early Pleistocene epoch. The
contrast in soils derived from these
parent materials allows for an easy

distinction between the valley area and
the northern and southern upland areas.

Adjacent areas are also characterized
by soils derived from alluvial material
and indurated rock. However, there are
differences in the parent materials from
which the soils were formed. The Napa
Valley area to the southeast is primarily
surrounded by uplands with soils
derived from “Pleistocene Volcanic'
formations whereas the Alexander and
Dry Creek areas to the northwest are
surrounded by uplands with soils
derived from both "Franciscan
Formation" and “Dry Creek
Conglomerate” parent materials.

The valley soils in the proposed
viticultural area are primarily of the
Yolo-Cortina-Pleasanton association.
The soils in the northern and southern
upland areas are primarily of the
Yorkville-Suther and Goulding-Toomes-
Guenoc associations, respectively.
However, the eastern portion of these
areas, along the Sonoma County line, is
characterized by soils of the Kidd-
Forward-Cohasset association. Much of
the Dry Creek and Alexander Valley
areas are characterized by the same
type of soil associations; however, the
soils adjacent to the Russian River in
the Alexander Valley area are deep,
fertile soils not generally represented in
the proposed viticultural area. The
Sonoma Valley which lies to the south
along the eastern Sonoma County line
and the Napa Valley viticultural area
are also characterized by highly fertile
soils. The soils used for grape
production in the proposed viticultural
ares are generally characterized by low
fertility; many are rocky and gravelly
and others exhibit a low pH.

The climate in the proposed
viticultural area is typically
Mediterranean, i.e., characterized by
warm, dry summers and mild, cool,
moist winters. The climate is moderated
by the proximity of the viticultural area
to the Pacific Ocean, isolation from large
valleys and low mountain elevation.

The valley area has an average
annual rainfall of 44 inches, temperature
of 58-60 degrees F., and a frostiree
season of 220-270 days. The upland
areas are generally wetter, cooler, and
have shorter frostiree seasons than the
valley area. Rainfall in the valley area is
similar, but slightly higher than the
Alexander Valley area. The Sonoma
Valley area and portions of the Napa
Valley area receive significantly less
rainfall.

The proposed viticultural area
exemplifies the general temperature
trend of Sonoma County, i.e., rising from
south to north. Temperatures in the
valley area are similar to those in the
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lower portion of the Alexander Valley
area, but average slightly less due to the
higher elevation. The growing season is
usually shorter than the growing season
in adjacent viticultural areas.

Under the climatic region concept
developed by Amerine and Winkler, the
proposed viticultural area is classified
as Region I, i.e., the sum of the mean
daily temperature above 50 degrees F.,
expressed in temperature-time values of
degree days for each day in the period
April-October of any given year, is
generally 3,001-3,500 for the proposed
viticultural area. The northern portions
of the Napa Valley and Alexander
Valley areas are also classified as
Region 111, while the Chalk Hill (Russian
River Valley), area is classified as
Region II, L.e., 2,500-3,000 degree days.

In the notice of proposed rulemaking,
ATF has questioned whether the
proposed boundaries are the most
appropriate. Since a relatively high
percentage of the acreage proposed for
the viticultural area is either unsuitable
for planting or currently used for
purposes other than viticulture, ATF
expressed the concern that a boundary
based primarily on watershed criteria
may be inappropriate for portions of the
viticultural area, e.g., the n
upland area. Since no comments were
received regarding this issue, ATF has
established the boundary line as
proposed by the petitioners.

Miscellaneous

ATF does not wish to give the
impression by approving the Knights
Valley viticultural srea that it is
approving or endorsing the quality of the
wines produced in this area. ATF is
approving this area as being distinct
from surrounding areas, not better than
other areas. ATF's approval of the area
will allow wine producers to claim a
distinction on labels and in
advertisements as to the origin of the
grapes used in the production of wine.
Any commercial advantage gained can
only come from consumer acceptance of
Knights Valley wines.

Regulatory Flexibility Act

The provisions of the Regulatory
Flexibility Act relating to an initial and
final regulatory flexibility analysis (5
U.S.C. 603, 604) are not applicable to this
final rule because it will not have a
significant economic impact on a
substantial number of small entities. The
final rule will not impose, or otherwise
cause, a significant increase in the
reporting, recordkeeping, or other
compliance burdens on a substantial
number of small entities. The final rule
is not expecied to have significant

secondary or incidental effects on a
substantial number of small entities.
Accordingly, it is hereby certified
under the provisions of Section 3 of the
Regulatory Flexibility Act (5 US.C.
605(b)) that this final rule will not have a
significant economic impact on a
substantial number of small entities.

Compliance With Executive Order 12291

The Bureau has determined that this
final rule is not a “major rule” within the
meaning of Executive Order 12291, 46 FR
13193 (1981), because it will not have an
annual effect of the economy of $100
million or more; it will not result in a
major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; and it
will not have significant adverse effects
on competition, employment,
investment, productivity, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

Paperwork Reduction Act

The provisions of the Paperwork
Reduction Act of 1980, Pub. L. 86-511, 44
U.S.C. Chapter 35, and its implementary
regulations, 5 CFR Part 1320, do not
apply to this final rule because no
requirement to collect information is
imposed.

Drafting Information

The principal author of this document

is Michael ]. Breen, Specialist, FAA,

Wine and Beer Branch, Bureau of
Alcohol, Tobacco and Firearms.

List of Subjects in 27 CFR Part 9

Administrative practice and
procedure, Consumer protection,
Viticultural areas, Wine,

Authorily

Accordingly, under the autharity in 27
U.S.C. 205, the Director is amending
Title 27, Code of Federal Regulations,
Part 9, as fallows:

PART 9—AMERICAN VITICULTURAL
AREAS

Paragraph 1. The table of sections in
Subpart C is amended by adding the
heading of § 9.76 as follows:

Subpart C—Approved American Viticultural
Areas

Sec.

976 Knights Valley.

Par. 2. Subpart C is amended by
adding § 9.76. As added, § 9.76 reads as
follows:

Subpart C—Approved American
Viticultural Areas

§9.76 Knights Valley.

(a) Name. The name of the viticultural
area described in this section is
“Knights Valley."

(b) Approved Maps. The appropriate
maps for determining the boundaries of
the Knights Valley viticultural area are
four U.S.G.S. maps. They are—

(1) “Mount St. Helena Quadrangle,
California,” 7.5 minute series, 1959
(Photoinspected 1873);

(2) “Jimtown Quadrangle, California,”
7.5 minute series, 1955 (Photorevised
1975);

(3) “Mark West Springs Quadrangle,
California,” 7.5 minute series, 1958; and

(4) “Detert Reservoir Quadrangle,
California,” 7.5 minute series, 1958
(Photorevised 1980).

(¢) Boundary. The Knights Valley
viticultural area is located in
northeastern Sonoma County,
California. From the beginning point
lying at the intersection of the Sonoma/
Lake County line and the north line of
Section 11, Township 10 North (T. 10 N.),
Range 8 West (R. 8 W.) an the “Mount
St. Helena Quadrangle” map, the
boundary runs—

(1) Westerly along the north line of
Sections 11,10, and 9, T.10N,,R.8 W,
to the northwest corner of Section 8 on
the “Jimtown Quadrangle” map;

(2) Then southerly along the west line
of Sections 8, 18, 21, 28, and 33, T. 10 N.,
R. 8 W., continuing along the west line
of Section 4, T.9 N., R. 8 W. to the
southwes! corner thereof;

(3) Then easterly along the south line
of Section 4 to the southeast corner
thereof on the “Mount St Helena
Quadrangle" map;

(4) Then southerly along the west line
of Sections 10, 15, and 22, T 9N, R. 8
W. to the point of intersection with
Franz Creek in Section 22 on the “Mark
West Springs Quadrangle” map;

(5) Then easterly along Franz Cresk
approximately 14,000 feet to the
centerline of Franz Valley Road;

(6) Then southerly along the centerline
of Franz Valley Road to the point of
intersection with the west line of
Section6, T.BN,.R.7W,;

(7) Then southerly along the west line
of Section 6 to the southwest corner
thereof;

(8) Then easterly aleng the south line
of Sections 6, 5, and 4, T.8N,R.7W. to
the southeast corner of Section 4;

(9) Then northerly along the east line
of Seclion 4 to the point of intersection
with the Sonoma/Napa County line;

(10) Then northerly along the
meanders of the Sonoma/Napa County
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line on the “Mark West Springs
Quadrangle,” “Delert Reservoir
Quadrangle,” and “Mount St. Helena
Quadrangle” maps to the point of
intersection with the Lake County line
on the “Mount St. Helena Quadrangle”
map;

(11) Then northerly along the
meanders of the Sonoma/Lake County
line on the *"Mount St. Helena
Quadrangle" and "Detert Reservoir

Quadrangle™ maps to the point of
beginning.

Signed: October 3, 1883,
W.T. Drake, X

Acting Director.
Approved: October 13, 1963,
David Q. Bates,
Deputy Assistant Secretary {Operations).
[ R Doc. 8328708 Filed 10-20-53; 44 am|
BILLING CODE 4810-31-M

27 CFR Part 9
| T.D. ATF-156; Ref: Notice No. 460]

Lake Erie Viticultural Area

AGENCY: Bureau of Alcohol. Tobacco
and Firearms, Treasury.
ACTION: Final rule, Treasury decision.

SUMMARY: This final rule establishes a
viticultural area in the States of New
York, Pennsylvania, and Ohio to be
known as “Lake Erie.” The Bureau of
Alcohol, Tobacco and Firearms, (ATF)
believes the establishment of Lake Erie
as a viticultural area and its subsequent
use as an appellation of origin on wine
labels and in wine advertisements will
allow wineries to better designate where
their wines come from and will enable
consumers to better identify the wines
from this area.

EFFECTIVE DATE: November 21, 1983.

FOR FURTHER INFORMATION CONTACT:
Robert L. White, Regulations and
Procedures Division, Bureau of Alcohol,
Tobaceco and Firearms, Washington, DC
20226 (202-566-7531).

SUPPLEMENTARY INFORMATION:

Background

On August 23, 1978, ATF published
I'reasury decision ATF-53 (43 FR 37672,
+1624) revising regulations in 27 CFR
Parl 4. These regulations allow the
establishment of definite viticultural
areas. The regulations also allow the
name of an approved vilicultural area to
be used as an appellation of origin on
wine labels and in wine advertisements.

On October 2, 1979, ATF published
Treasury Decision ATF-60 (44 FR 56692)
which added a new Part 9 to 27 CFR, for
the listing of approved American
viticultural areas.

Section 4.25a(e)}{(1), Title 27, CFR,
defines an American viticultural area as
a delimited grape-growing region
distinguisha {l: by geographical
features, Section 4.25a(e)(2) outlines the
procedure for proposing an American
viticultural area. Any interested person
may pelition ATF to establish a grape-

growing region as a viticultural area.

Mr. William A. Gulvin, Secretary of
the Ad Hoc Committee for the Lake Erie
viticultural area, petitioned ATF 1o
establish a viticultural area in the States
of New Yark, Pennsylvania, and Ohio to
be known as “Lake Erie.” In response to
this petition, ATF published a notice of
proposed rulemaking, Notice No. 460, in
the Federal Register on April 4, 1983 (48
FR 14390), proposing the establishment
of the Lake Erie viticultural area.

Comments

Three comments were received during
the comment period. One was from the
Governor of the State of Ohio. The other
two comments were from the Director of
the Ohio Department of Natural
Resources and the Director of the Ohio
Department of Development. All three
commenlers stated that they fully
support the Lake Erie viticultural area
petition. ATF has received no
information from any source indicating
oppaosition to the petition.

Genetal Information

The Lake Erie viticultural area has a
150 year history of grape growing and
winemaking according to Leon D.
Adams in his book The Wines of
America (1978). Trial and error over the
years has proven viticulture, in areas
bordering the Lake Erie ares, to be
generally uneconomical.

The petition and attached documents
show that the Lake Erie area is a
distinet and contiguous viticultural
district. Current orchard and vineyard
surveys conducted by the States of New
York (1876), Pennsylvania (1978), and
Ohio {1976] report that, except where
interrupted by urban development, there
are approximately 40,000 acres of
commercial vineyards scattered
throughout the Lake Erie area. Very
little or no commercial viticulture is
indicated in surrounding inland
counties.

Likewise, there are more than 30
commercial wineries, some dating from
well before the turn of the century,
distributed rather evenly throughout the
Lake Erie area. None of these wineries
are located more than ten miles inland
from the Lake.

The petition and attached documents
also show that the boundaries of the
Lake Erie area reflect the extent of the
area that contains sites which can

justifiably be said to be suitable for
viticulture within the beneficial climatic
influence of Lake Erie.

Evidence of the Name

The name of the area, Lake Erie, was
well documented by the petitioner. Lake
Erie is the geographical feature that
defines this viticultural area. Its name
dates from the earliest written history of
this continent, and Lake Erie is
universally known as such. After
evaluating the petition and the
comments received, ATF believes that
the Lake Erie viticultural area has a
unique historical identity and that the
name “Lake Erie"” is the most
appropriate name for the area.

Geographical Features

In accordance with 27 CFR 4.25a{e)(2),
a viticultural area should possess
geographical features which distinguish
the viticultural features of the area from
surrounding areas. The petition and
altached documents show that the Lake
Erie viticultural area is distinguished
from surrounding areas by its proximity
to Lake Erie which exerts a moderating
influence on the area. This proximity to
Lake Erie and the influence thal Lake
Erie exerts on the local climate is the
fundamental factor that permits
viticulture in this area. Soils, elevations,
and other physiographic features within
the area are diverse and, through most
of the area, do not directly form the
basis of the Lake Erie area’s viticultural
distinction.

Authorities agree that temperature, in
terms of length of frost-free growing
season, freeze hazard at a given site (F.
G. Haskins, "A Study of Fruit Sites in
Northeastern Ohio from Standpoint of
Frost Damage," 1950), and especially
winter minimums, is the determining
consideration with regard to the
viability of a vineyard in the northeast.
T. D. Jordan et al. in their bulletin on
"Cultural Practices for Commercial
Vineyards” (1981) state that:
“Temperature is the first consideration
in selecting the location of a vineyard. It
involves length of growing season, as
well as magnitude and frequency of
winter minimums. Temperature
requirements must be satisfied for a site
to be considered.” They go on lo note
that for commercial viticulture in this
region a growing season of 165 days is
considered minimal and 180 plus days is
preferable, and that winter minimum
temperature should infrequently fall
below minus 10 degrees Fahrenheit and
almost never below minus 15 degrees
Fahrenheit,

Stephen S, Visher, in his book
Climatic Atlas of the United States
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(1954), well summarizes the general
climatic effect of the Great Lakes on
their surroundings.

Although the effect of a lake is chiefly to
the leeward, in the Creat lakes region winds
are so varied in direction that effects are
evident on all sides. On the nverage, the
[Great) Lakes ruise the January average
temperature of their surroundings about 5
degrees, the absolute minimum temperatures
about 10 degrees, and the annual minima
about 15 degrees . . . They increase the
average length of the frost-free season about
30 to 40 days on thelr eastern and southem
sides. They have a slight negative total
influence upon precipitation, decreasing it
appreciably in summer, largely by reducing
conyectional thunderstorms, * * * The Lakes
produce an average decrease of about five
thunderstorms per vear, and decrease the
violence of many of those which do occur
* * * The south shore of Luke Erie. with only
five dense-fog days a year, has less fog than
uny other coastal area except southern
Florida.

Visher's comments concerning Lake
Erie's effect on the summer moisture
regime are very significant. The area
surrounding Lake Erie usually gets
significantly greater isolation in the
summer months than areas further away
from the Lake. The reduced summer
rainfall and few fog days (which
typically oceur only in late winter and
early spring), combined with almost
continuous lake breezes, distinguish the
Lake Erie area from surrounding areas.
Also, the Lake Erie area is sheltered to
some degree from the potential
devastation of hail due to the inhibiting
influence that Lake Erie has on
thunderstorm vigor and activity.

Most important, though are the
temperature effects of Lake Erie. The
Lake Erie area enjoys what has been
termed a “lacustrine climate" lacing the
temperature extremes otherwise
inherent in & continental location
according to Richard E. Dahlberg in an
article in Economic Geography (1961)
entitled “The Concord Crape Industry of
the Chautauqua-Erie Area.” The region
benefits generally by being lower in
latitude than and downwind from the
other Great Lakes, The great stretches of
Lakes Superior and Huron to the
northwest considerably moderate arctic
air masses moving across these lakes to
the Lake Erie area. This effect is then
locally enhanced by Lake Erie, thereby
producing a climate adjacent o the Lake
that has & lower mean daily range of
temperatures. This results both in less
growth-stimulating high temperatures
and tissue-freezing low temperatures.
These temperature effects are then
diluted and gradually diminish as one
proceeds inland from the Lake.

Lake Erie has by far the largest
surface to volume ratio of any of the

Great Lakes, with an average depth of
only 58 feet and one-thirtieth of the
volume of Lake Superior against a
surface area of nearly 10,000 square
miles. As a result, Lake Erie experiences
by far the greatest annual temperature
variation of any of the Great Lakes. It
ranges from an average surface
temperature of 72 degrees Fahrenheit in
the latle summer to 90 percent or more
ice cover in the late winter—far more
ice than typically develops on any other
of the Grea! Lakes.

This wide and rapid seasonal
fluctuation of the lake water
temperature, and this fluctuation’s lag
with respect to seasonal air temperature
variation, serves a very beneficial
climatologic effect throughout the year.
In the early spring, the accumulated ice
and the very cold water of the Lake
serve to cool the climate of the adjacent
land against early spring warm spells, In
mid to late April, the Lake commences
to warm rapidly and then buffers the
area against late spring frost. In the
summer, the water temperature is
warmer than in any other of the Great
Lakes. The summer's high temperature is
then carried over into fall, warming the
air adjacent to the Lake and keeping fall
frosts at bay within the Lake Erie
viticultural area for a month or more
longer than surrounding areas. This
results in an average frost-free period of
approximately 170 to 175 days with a
200 day frost-free period to be found in
some portions of the Lake Erie area, the
longest frost-free period in the Great
Lakes region. Likewise, proximity to the
Lake in winter affords considerable
protection agains! extreme minimum
temperatures, with winter minimum
temperatures of less than minus ten
degrees Fahrenheit being uncommon
across most of the Lake Erie viticultural
area while inland areas oflen
experience temperatures 10 to 15
degrees lawer.

In many portions of the Lake Erie
viticultural area, the air drainage of a
given site greatly affects its
microclimate with respect to freeze and
low temperature damage. In this regard,
the sloping areas found further inland
within the Lake Erie viticultural area
have rather an advantage over the more
level areas often found closer to the
Luke, and Lake Erie, by being at the
lowest elevation, serves as a vast sink
for cold air to drain into.

The only portion of the Lake Erie
viticultural area in which elevation and
physical features play an important role
in distinguishing this ares from
surrounding areas is in Chautauqua
County, New York, and Erie County,
Pennsylvania. In these areas, the high-
elevation Allegheny Plateau with its too

short frost-free petiod and too long
winler temperatures clearly limits the
“lake effect” to a width of as little as
three miles inland.

Evidence of the Boundaries

The following outlines the
considerations employed in selecting the
specific boundaries for the Lake Erie
area:

(1) Cazenovia Creek has been chosen
as the northeastern boundary of the
viticultural area. The area beyond the
northeastern boundary is generally flat
and consequently has poor drainage of
air.

(2) A line 12 miles inland from Luke
Erie running from Cazenovia Creek near
Colden, New York, to the 1,300-foot
contour line near Dayton, New York.
marks the general limit of\lhe “lake
effect” in Erie County, New York. The
“lake effect” does not extend further
inland because of the highlands of the
“Boston Hills.”

(3) From near Dayton, New York, to
Godard, Pennsylvania, the 1300-foot
contour line has been chosen as the
boundary, This contour is the highest
contiguous line that follows the crest of
the escarpment of the Allegheny Plateau
in this section. The are a above this
elevation is generally cooler.

(9) From Godard, Pennsylvania, west
to the intersection of Ohio Route 45 and
Interstate 90, a line six miles inland from
Lake FErie is used as the boundary.
Areas further inland in this section are
generally too high and too level to enjoy
good air or water drainage.

(5) The boundary then proceeds south
along Ohio Route 45 to a poin! aboul a

- mile north of Rock Creek; Ohio, 14 miles

inland from Lake Erie, and then west
along & line 14 miles inland from the
Lake to the Ohio-Michigan border. In
this area, the "lake effect” extends
further inland first, in northeastern Ohio
through Cleveland, due to the broken
topography, Then from Cleveland to the
west, the climatic moderation of Lake
Erie extends further inland across the
flat lowlands of north central and
northwestern Ohio.

(6) The boundary of the viticultural
area then follows the Ohio-Michigan
border to the shoreline of Lake Erie.
Thence in a generally southeasterly
direction along the shoreline of Lake
Erie to Port Clinton. Then due north in a
straight line to the United States-
Canada border. Then in a southeasterly
and then an easterly direction along the
United States-Canada border until a
point is reached which is due north of
the easternmost point of Kelleys Island.
The boundary then proceeds due south
until it reaches the shoreline of Lake
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Erie. The boundary was drawn in this
way to encompass several islands in
Lake Erie, including the Lake Erie (or
Bass) Islands, upon which the elimatic
influence of Lake Erie is self-evident.

(7) The boundary of the viticultural
area then follows the lakeshore in a
generally northeasterly direction back to
the stirting point.

Boundaries

The boundaries of the Lauke Erie
viticultural area as proposed in Notice
No, 460 are adopted with some minor
madifications, The Lake Erie viticultural
area as described in the notice included
approximately 775 square miles of water
(Lake Erie). In this final rule, the
boundaries have been changed to
eliminate approximately 580 square
miles of water. Consequently. the Lake
Erle viticultural area, as delineated in
this final rule, consists of approximately
3,300 square miles of land area and
approximately 195 square miles (statute)
of Lake Erie for a total of 3,495 square
miles. ATF believes that these
boundaries delineate an area with
distinguishable physical and climatic
features.

Currently, there is one approved
viticultural area located within the
boundaries of the Lake Erie viticultural
area. This viticultural area is named the
Isie SL. George (North Bass Island)
viticultural area and is located in
Ottawa County, Ohio, about 16 nautical
miles north-northwest of Sandusky.

Miscellaneous

ATF does not wish o give the
impression by approving the Lake Erie
viticultural area that it is approving or
endorsing the quality of the wine from
this area. ATF is approving this area as
being distinct from surrounding areas,
not better than other areas. By
approving the area, wine producers are
allowed to claim a distinction on labels
and advertisements as 1o origin of the
grapes. Any commercial advantage
zained can only come from consumer
acceplance of Lake Erie wines.

Regulatory Flexibility Act

The provisions of the Regulatory
Flexibility Act relating to an initial and
final regulalory flexibility analysis (5
US.C. 603, 804) are not applicable to this
final rule because the final rule will not
have a significant economic impact on a
substantial number of small entities. The
final rule will not impose, or otherwise
cause, 8 significant increase in the
reporting, recordkeeping, or other
compliance burdens on a substantial
number of small entities. The final rule
'« not expected lo have significant

secondary or incidental effecis on a
substantial number of small entities,
Accordingly, it is hereby certified
under the provisions of section 3 of the
Regulatory Flexibility Act (5 U.S.C.
605({b}), that this final rule will not have
a significan! economic impact on &
substantial number of small entities.

Executive Order 12291

1t haas been determined that this final
regulation is niot & “major rule™ within
the meaning of Executive Order 12291,
46 FR 13183 (February 17, 1981), because
it will not have an annual effect on the
economy of $100 million or more; it will
not result in 2 major increase in costs or
prices for consumers, individual
industries, Federal, State or local
government agencies, or geographic
regions; and it will not have significant
adverse effects on compelition,
employment, investment, productivity,
inmovatian, or on the ability of United
States-based enterprises 1o compete
with foreign-based enterprises in
domestic or expart markets.

Paperwork Reduction Act

The provisions of the Paperwork
Reduction Act of 1980, Pub. L. 96-511, 44
U.S.C. Chapter 35, and its implementing
regulations, 5 CFR Part 1320, do not
apply to this final rule because no
requireghent to collect information is
imposéd.

List of Subjects in 27 CFR Part 9

Administrative practice and
procedure, Consumer protection,
Viticultural areas, Wine.

Disclosure

A copy of the petition and comments
received are available for inspection
during normal business hours at the
following location: ATF Reading Room,
Room 4407, Office of Public Affairs and

Disclosure, 12th and Pennsylvania
Avenue, NW, Washington, DC.

Drafting Information

The principal author of this document
is Robert L. White, Regulations and
Procedures Division, Bureau of Alcohol,
Tobacco and Firearms.

Authority and Issuance

Accordingly, under the authority
contained in section 5 of the Federal
Alcohol Administration Act [49 Stat.
981, as amended; 27 U.S.C, 205), 27 CFR
Part 9 is amended as follows:

PART 9—AMERICAN VITICULTURAL
AREAS

Paragraph 1. The table of sections in
27 CFR Part 9, Subpart C, is amended to

add the title of § 9.83. As amended. the
table of sections reads as follows: |

Subpart C—Approved American Viticuttural
Areas

Sec.
. » . » »
0.83 Lake Erie.

Par. 2. Subpart C is amended by
adding § 9.83. As amended, Subpart C
reads as follows:

Subpart C—Approved American
Viticultural Areas

§9.83 Lake Erie.

(8) Name. The name of the viticultural
area described in this section is “Lake
Erie."”

(b) Approved maps. The appropriate
maps for determining the boundaries of
the Lake Erie viticultural area are four
U.5.C.S. maps. They are titled:

{1) “Toledo,"” scale 1:250,000 (1956,
revised 1978);

(2) "Cleveland,” scale 1:250,000 (19586,
revised 1972);

(3) “Erie." scale 1:250,000 (1959,
revised 1872); and

(4) “Buffalo,” scale 1:250,000 (1862).

(¢) Boundaries. The Lake Erie
viticultural urea is located along the
shore and on the islands of Lake Erie
across the States of New York,
Pennsylvania, and Ohio. The beginning
point is where Buffalo Creek empties
into Lake Erie at Buffalo Harbor.

(1) From the beginning point the
boundary proceeds up Buffalo Creek to
the confluence of Cazenovia Creek.

[2) The boundary proceeds up
Cazenovia Creek and thence up the
west branch of Cazenovia Creek lo a
point approximately one mile north of
Colden, New York, exactly 12 statute
miles inland from any point on the shore
of Lake Erie.

[3) The boundary proceeds
southwestward and along a line exactly
12 statute miles inland from any point
on the shore of Lake Erie to a point
approximately one mile north of Daylon,
New York, where it intersects the 1,300-
foot contour line,

(4) The boundary proceeds generally
southwestward along the 1,300-foot
contour line to a point almost two miles
north-northwest of Godard,
Pennsylvania, exactly six statute miles
inland from any point on the share of
Lake Erie.

(5) The boundary proceeds
southwestward along a line exactly six
statute miles inland from any point on
the shore of Lake Erie to the point where
it intersects Ohio Route 45 near the
intersection with Interstate 90,
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(6) The boundary proceeds southward
along Ohio Route 45 to a point exactly
14 statute miles inland from any point
on the shore of Lake Erie approximately
one mile north of Rock Creek, Ohio.

(7) The boundary proceeds
southwestward, then westward, then
northwestward along a line 14 statute
miles inland from any point on the shore
of Lake Erie to the point where it
intersects the Ohio-Michigan boundary
just north of Centennial, Ohio.

(8) The boundary then follows the
Ohio-Michigan border in an easterly
direction to the shoreline of Lake Erie.
Thence in a generally southeasterly
direction along the shoreline of Lake
Erie to the mouth of the Portage River
just north of Port Clinton. Thence due
north in a straight line to the United
States-Canada border. Thence in a
southeasterly and then an easterly
direction along the United States-
Canada border until a point is reached
which is due north of the easternmost
point of Kelleys Island.

{9) The boundary then proceeds due
south until it reaches the shoreline of
Lake Erie. Thence the boundary follows
the lakeshore in a generally
northeasterly direction to the beginning
point at the mouth of Buffalo Creek.

Signed: October 1. 1083.
W. T. Drake,
Acting Direclor.
Approved: October 13, 1983,
David Q. Bates,
Deputy Assistant Secretory (Opérations).
[FR Doc. 83-28707 Filed 10-20-83; 845 am)
BILLING CODE 4510-31-M

27 CFR Part9
[T.D. ATF-157; Re: Notice No. 462]

Establishment of the Grand River
Valiey Viticuiturai Area

AGENCY: Bureau of Alcahol, Tobacco
and Firearms, Department of the
Treasury.

ACTION: Final rule, Treasury decision.

SUMMARY: This final rule establishes a
viticultural area in Ohio known as
“Grand River Valley." The
establishment of viticultural areas and
the subsequent use of viticultural area
names as appellations of origin in wine
labeling and advertising will help
consumers better identify wines they
purchase. The use of this viticultural
area as an appellation of origin will also
help winemakers distinguish their
products from wines made in other
areas.

EFFECTIVE DATE: November 21, 1983.

FOR FURTHER INFORMATION CONTACT:
John A. Linthicum, FAA, Wine and Beer
Branch, Bureau of Alcohol, Tobacco and
Firearms, 1200 Pennsylvania Avenue,
NW, Washington, DC 20226 (202-566~
7602).

SUPPLEMENTARY INFORMATION:

Background

On August 23, 1978, ATF published
Treasury Decision ATF-53 (43 FR 37672,
54624) revising regulations in 27 CFR
Part 4. These regulations allow the
establishment of definite viticultural
areas, The regulations also allow the
name of an approved viticultural area lo
be used as an appellation of origin on
wine labels and in wine advertisements.

On October 2, 1979, ATF published
Treasury Decision ATF-80 (44 FR 56692)
which added a new Part 9 to 27 CFR,
providing for the listing of approved
American viticultural areas, the name of
which may be used as appellations of
origin,

Section 4.25a(e}{1), Title 27, CFR.
defines an American viticultural area as
a delimited grape-growing region
distinguishable by geographical
features. Section 4.25a(e)(2) outlines the
procedure for proposing an American
viticultural area. Any interested person
may pelition ATF to establish a grape-
growing region as a viticultural area.

Mr. Anthony P. Debevec, President of
Chalet Debonne Vineyards, Inc., a
winery located in Madison, Ohio,
petitioned ATF for the establishment of
a viticultural area in northeastern Ohio
to be known as “grand River Valley." In
response to this petition, ATF published
a notice of proposed rulemaking [Notice
No. 462) in the Federal Register on April
4, 1983 (48 FR 14396) proposing the
establishment of the Grand River Valley
viticultural area.

Notice of Proposed Rulemaking

Notice No. 462 proposed two
alternative boundaries for the Grand
River Valley viticultural area. The
petitioner's boundary encompassed an
area of approximately 125,000 acres and
consisted of all of the land within 2
statute miles, in any direction, of the
Grand River from its origin to the point
at which it flows into Lake Erie.

Based ‘on data contained in the
petition for the establishment of the
Lake Erie viticultural area, ATF
proposed an alternative to the
petitioner’s boundary. About one-third
of the entire valley of the Grand River is
inside the Lake Erie viticultural area,
established in a final rule published in
today's Federal Register. ATF believes
that the lake's effect on climate is the
overriding geographical feature affecting

viticulture in northeastern Ohio.
Therefore, ATF proposed, as an
alternative to the petitioner's boundary,
that the Grand River Valley viticultural
area be confined to that portion of the
valley located within the Lake Erie
viticultural area.

Evidence of Name

The name “Grand River"’ was °
assigned by early explorers and settlers
to the river called “Sheauga” or
“Geauga" by the natives. This Indian
world actually means “raccoon” but
was so widely misinterpreted that the
name “Crand River” has applied to the
river since the early nineteenth century.

Evidence of Geographical Features
Which Affect Viticultural Features

The petition states, “With Lake Erie
helping to provide an overall longer
growing season (circa 175 days) the
Crand River Valley itself contributes in
fulfilling the air drainage requirements
for prime viticultural lands.” ATF agrees
that the moderating effect of Lake Erie
distinguishes part of the proposed area
from its surroundings. Further, the air
drainage provided by the Grand River
Valley distinguishes the area from the
Lake Erie viticultural area which
surrounds it. However, the natural
boundary of the lake's effect on climate
divides the Grand River Valley into a
climate area which is strongly
influenced by the lake and a climate
area which is weakly influenced or not
influenced by the lake.

Lake Erie's moderating influence on
the climate affects viticulture within a
short distance inland from the shore.
The lake freeezes in the winter and the
late spring thaw prevents unseasonal
warm spells in late winter and early
spring. Otherwise, premature bud
development during these unseasonal
warm spells would leave the grapevines
vulnerable to damage during & freeze in
late spring. In autumn, the warm water
of the lake delays the first freeze a
month or longer in comparison to areas
farther inland from the lake shore. The
lake's protection agains! spring frost
damage and the delay of the first
autumn frost result in & growing season
between 170 and 185 days, depending on
the distance inland from the lake shore.

In Cultural Practices for Commercial
Vineyards, Miscellaneous Bulletin 111,
published by the New York State
College of Agriculture and Life Sciences,
in January 1980, the authors state:
“Temperature is the first consideration
in selecting the location of a vineyard. It
involves length of growing season, as
well as magnitude and frequency of
winter minimums, Temperature
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requirements must be satisfied for a site
to be considered." The authors also note
that for commercial viticulture in this
region, a growing season of 165 days is
considered minimal and 180 days is
preferable, and that the winter minimum
temperature should infrequently fall
below minus 10 degrees Fahrenheit and
almost never below minus 15 degrees
Fahrenheil.

Location of the Natural Inland
Boundary of the Lake's Effect

In The occurrence of Freezing
Temperatures in late spring and early
fall, Special Circular 94, published by
the Ohip Agricultural Experimental
Station (now the Ohio Agricultural
Research and Development Center, or
0O.AR.D.C.), in October 1959, the isobar
for the 180 day growing season passes
lengthwise through the middle of Lake
County. The isobar for the 170 day
growing season passes through the
intersection of the 3 county lines of
Ashtabula, Lake and Geauga Counties
(at a distance about 8 miles inland from
the lake shore) and the intersection of
the 3 county lines of Cuyahoga, Lake
and Geauga Counties (at a distance
about 7 miles inland from the lake
shore). The isobar for the 160 day
growing season is no closer than 20
miles from the lake shore anywhere in
Geauga County, and much farther from
the lake shore throughout Ashtabula
County.

In Extreme Monthly and Annual
Temperatures in Ohio, Research Bulletin
1041, published by O.AR.D.C., in
November 1970, the isobar for the
annual low temperature of —5to —10
degrees Fahrenheit corresponds closely
with the isobar for the 170 day growing
season previously discussed; the isobar
for annual low temperature of —10 to

-15 degrees Fahrenheit corresponds
approximately with the isobar for the
160 day growing season previously
discussed. The isobar for average
annual lowest temperature of 0 to —5
degrees Fahrenheit is between 10 and 15
miles from the lake shore: the average
annual lowest temperature of —5 to —10
degrees Fahrenheit covers most of the
Slate of Ohio.

These data help identify the natural
inland boundary of the lake's
moderating eifect on the climate. Based
on these dala, the Lake Erie viticultural
area boundary in northeastern Ohio has
been established as any point which is 6
miles inland from the shore east of Ohio
Route 45, and 14 miles inland from the
shore west of Ohio Route 45. This
boundary is also established as the-
inland boundary of the Grand River
Valley viticultural area, the approximate

point where the lake's effect is
dissipated.
Air Drainage

Alir drainage is a geographical feature
affecting viticulture which is found in
any river valley. It is manifested by the
tendency of cool gir to sink along the
surrounding topography and drain to the
surface of the water. This phenomenon
draws warmer air closer to the ground
and reduces the incidence of frost
damage. Air drainage distinguishes the
Crand River Valley viticultural area
from the Lake Erie viticultural area
which surrounds it on all sides except,
as discussed above, at the inland
boundary of the lake's climate influence.
The boundary of the Grand River Valley
viticultural area is established as any
point which is two miles, in any
direction, from the river, the
approximate point where the air
drainage feature is dissipated.

Public Comments

In response to Notice No. 462, ATF
received three comments, all from
officials of the state government. All of
the comments were in favor of
establishment of the Grand River Valley
viticultural area. None of the comments
discussed the boundary issue presented
in the notice.

Alternative Boundary Adopted as
Proposed

Based on the data discussed above,
ATF is establishing the Grand River
Valley viticultural area confined to the
portion of the valley within the
approved Lake Erie viticultural area.

The boundary proposed as an
alternative by ATF (proposed § 9.87b) is
established as the approved boundary,
described in § 9.87.

Regulatory Flexibility Act

The provisions of the Regulatory
Flexibility Act relating to a final
regulatory flexibility analysis (5 U.S.C.
604) are not applicable to this final rule
because it will not have a significant
economic impact on a substantial
number of small entities. The final rule
will not impose, or otherwise cause, a
significant increase in the reporting,
recordkeeping, or other compliance
burdens on a substantial number of
small entities. The final rule is not
expected to have significant secondary
or incidental effects on a substantial
number of small entities.

Accordingly, it is hereby certified
under the provisions of Section 3 of the
Regulatory Flexibility Act (5 U.S.C.
605(b)) that this final rule will not have a
significant economic impact on a
substantial number of small entities.

Executive Order 12291

In compliance with Executive Order
12201 the Bureau has determined that
this final rule is not a major rule since it
will not result in:

(a) An annual effect on the economy
of $100 million or more;

(b) A major increase in costs or prices
for consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or

(c) Significant adverse effects on
competition, employment, investment,
productivity, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

Paperwork Reduction Act

The provisions of the Paperwork
Reduction Act of 1980, Pub. L. 96-511, 44
U.S.C. Chapter 35, and its implementing
regulations, 5 CFR Part 1320, do not
apply to this final rule because no
requirement to collect information is
imposed.

List of Subjects in 27 CFR Part 9

Administrative practice and
procedure, Consumer protection,
Viticultural areas, Wine.

Drafting Information

The principal author of this document
is John A. Linthicum, FAA, Wine and
Beer Branch, Bureau of Alcohol,
Tobacco and Firearms.

Authority

This regulation is issued under the
authority in 27 U.S.C. 205. Accordingly,
27 CFR Part 9 is amended as follows:

PART 9—AMERICAN VITICULTURAL
AREAS

Paragraph 1. The table of sections in
27 CFR Part 8, Subpart C, is amended to
add the heading of § 9.87. As amended,
the table of sections reads as follows:

Subpart C—Approved American Viticultural
Areas

Sec.

8.87 Grand River Valley.

Subpart C—Approved American
Viticultural Areas

Par, 2. Subpart C is amended by
adding § 9.87 to read as follows:

§9.87 Grand River Valley.

(a) Name. The name of the viticultural
area described in this section is “Grand
River Valley."

(b) Approved map. The approved map
for determining the boundary of the
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Grand River Valley viticultural area is
the U.S.G.S. topographic map in the
scale of 1:250,000, entitled Cleveland,
number NK 17-8, dated 1956, revised
1972,

{c) Boundary. The Grand River Valley
viticultural area is located in the
following Ohio counties: Lake, Geauga,
and Ashtabula. The viticultural area
consists of all of the land within the
Lake Erie viticultural area, described in
§ 9.83, which is also within 2 statute
miles, in any direction, of the Grand
River. Specifically, the Grand River
Valley viticultural area consists of all of
the land west of Ohio Route 45 which is
within 2 statute miles, in any direction,
of the Grand River, and which is also
within 14 slatute miles inland from any
point on the shore of Lake Erie.

Signed: Septembar 22, 1983,

Stephen E. Higgins,
Director.
Approved: October 4, 1963,
David Q. Bates,
Deputy Assistant Secretary (Operations).
[PR Doc. £5-25706 Filed 103 & &48 am)]
BILLING CODE 4810-31-M

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1952

Approval of Supplements to the
Virginia State Plan

AGENCY: Occupational Safety and
Health Administration, Labor.

ACTION: Final rule.

SUMMARY: This notice approves various
supplements to the Virginia State plan
for occupational safety and health.
These supplements, representing
completion of several of the State’s
developmental steps, concern:
promulgation of safety and health
standards identical to the Federal
standards; adoption of the Federal
standards for explosives; staffing of
both the safely and health compliance
programs: institution of a reporting
syStem for cases contested under the
State's judicial review system; revision
of job specifications for both safety and
health personnel; and development of
health and safety inspection scheduling
systems.

EFFECTIVE DATE: October 21, 1983.

FOR FURTHER INFORMATION CONTACT:
James Foster, Director, Office of
Information and Consumer Affairs,
Occupational Safety and Healtn
Administration, Room N-3637, U.S.

Department of Labor, Washington, D.C.
20210, (202) 523-8148.

SUPPLEMENTARY INFORMATION:

Background

Part 1953 of Title 28, Code of Federal
Regulations, provides procedures under
Section 18 of the Occupational Safety
and Health Act of 1970 (29 U.S.C. 667)
(hereinafter called the Act) for review of
changes and progress in the
development and implementation of
State plans which have been approved
in accordance with Section 18{c) of the
Act and 29 CFR Part 1902. The Virginia
plan was approved by the Assistan!
Secretary for Occupational Safety and
Health (hereinafter called the Assistant
Secretary) as a developmental plan on
September 23, 1976. On September 28,
1976, a notice was published in the
Federal Register (41 FR 42655)
containing the approval decision,
description of the plan, and schedule of
the State's major developmental
commitments. By a letter dated March
23, 1977, from Edmond M. Boggs,
Commissioner of the Virginia
Department of Labor and Industry, by
letters dated October 5 and November 2,
1977, August 11 and November 11, 1978,
September 17, 1980, and May 27 and
October 9, 1981, from Robert F. Beard,
Jr., Commissioner of the Virginia
Department of Labor and Industry, by
letters dated September 7, 1977, and
May 9, 1979, from Robert S, Jackson,
Assistant Commissioner of the Virginia
Department of Health, by letters dated
December 11, 1880, and October 30,
1981, from Clayton P, Deane, Assistant
Commissioner of the Virginia
Department of Labor and Industry, and
by a letter dated May 28, 1982, from
Janice L. Thomas, Chief Administrator
for Occupational Safety. Virginia
Department of Labor and Industry, to
David H. Rhone, Regional
Administrator, the State of Virginia
submitted developmental plan change
supplements addressing the completion
of a number of the developmental steps
set forth in the initial approval decision.
Following regional review, the
supplements were forwarded to the
Assistant Secretary for determination as
to whether they should be approved.
The supplements are described below.

Description of the Supplements

1. Standards Promulgation. In
accordance with the requirement of the
developmental step set forth in 20 CFR
1953.373(a), the State was to have
adopled occupational safety and health
standards identical to the Federal
standards by January 1, 1978. On March
23, 1977, the State submitted standards
which were identical to 29 CFR Parts

1810 for General Industry and 1926 for
Construction, as published in the
Federal Register on December 21, 1976,
including all additions, revisions,
amendments and corrections thereto,
with the exception of the State standard
for ionizing radiation, which was
determined to be at least as effective as
the comparable Federal standard (29
CFR 1910.96). The State's submission
was approved by the Regional
Administrator in the Federal Register of
March 17, 1978 (43 FR 11274). By a letter
dated November 11, 1978, the State
submitted standards identical to 290 CFR
Part 1928 for Agriculture. The State’s
submission was approved by the
Regional Administrator in the Federal
Register of June 12, 1979 {44 FR 33751).
By a letter dated September 17, 1980, the
State reported that the Virginia Safety,
and Health Codes Commission had
revoked the State’s ionizing radistion
standard and adopted standards
identical to 29 CFR 1910.96 and 1926.53
for exposure to ionizing radiation in
general industry and construction,
respectively, and were approved in the
Federal Register of August 20, 1982 (47
FR 36485). In addition, Virginia
occupational safety and health
standards identical to the Federal
standards have been promulgated,
subsequently amended to reflect
changes in and additions to Federal
standards, and approved by the
Regional Administrator in the Federal
Register of July 15, 1980 (45 FR 47548)
and August 18, 1981 (46 FR 41888).

2. Explosives Standard. In accordance
with the requirement of the
developmental step sel forth in 29 CFR
1952.373(j). the State was to amend the
State explosives code to contain only
standards identical to the Federal
standards. Included in the State's
standards submission of March 23, 1977,
were standards indentical to the Federal
standards for explosives and blasting
agents in general industry and
contruction, respectively (29 CFR
1910.109, 28 CFR 1926.860 and 29 CFR
Part 1926, Subpart U). The State's
submission was approved by the
Regional Administrator in the Federal
Register of March 17, 1978 (43 FR 11274).

3. Compliance Staffing Requirements.
In accordance with the requirement of
the developmental step set forth in 29
CFR 1952.373(e), both safety and health
compliance programs were to be fully
staffed by Fiscal Year 1979. At the time
of plan approval, this developmental
step contemplated a minimum
compliance staff of 32 safety and health
compliance officers. On August 11, 1978,
the State submitted a grant application
for Fiscal Year 1979 which included
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allocation positions for 38 safety and 18
health compliance officers. The number
of allocated positions for safety and
health has remained the same through

. Fiscal Year 1983 and substantially
conforms with the requirements of this
developmental step. In light of current
budgetary restraints and the available
supply of trained professionals, the
State has not, however, achieved the
staffing benchmarks necessary for final .
plan approval. as established by the
U.S. District Court in 'AFL-CIO v,
Marshall," 570 F.2d 1030 (D.C. Cir. 1978).

4. Court Reporting System. In
accordance with the requirement of the
developmental step set forth in 29 CFR
1952.373(g). the Stale was to have
developed and implemented a system
for the reporting of court decisions
resulting from the State’s judicial system
for the review of contested cases. By a
letter dated May 27, 1981, the State
submitted the first annual compilation of
Final Orders of the Virginia General
District Courts and the Virginia Circuit
Courts in Contested Cases Arising
Under the Virginia Occupational Safety
and Health Act, with the first
publication covering the period of July 1,
1979 through June 30, 1980, The State has
published a second compilation,
covering the period of July 1, 1980
through June 30, 1981, and a third
publication is under preparation. These
publications have been determined to
fulfill the State’s developmental step
regarding its court reporting system, The
State's automated Management
Information System, also included in 29
CFR 1952.373(g), was previously
approved as a completed developmental
step on November 21, 1980 (45 FR 77001).
Virginia has been a participant in the
Federal Unified Management
Information System since July 1, 1982,

5. Review of Job Qualifications. In
accordance with the requirement of the
developmental step set forth in 20 CFR
1952,373(k), the State was to review and
revise job specifications for both safety
and health personnel to accurately
reflect job functions within 12 months of
plan approval. By a letter dated October
5,1977, the State submitted revised job
specifications for personnel of the
Virginia Department of Labor and
Industry and the Virginia Departmen! of
Health: The U.S. Office of Pergonne)
Management reviewed the submissions
and by letters dated January 10 and
March 8, 1979, confirmed that the
Department of Labor and Industry and
Department of Health were in
substantial conformity with the
Intergovernmental Merit System
Standards. The State has continued to

update its job specifications by letters
dated September 17, 1880, and October
9, 1981. In addition, by a letter dated
March 23, 1977, the U.S. Civil Service
Commission confirmed that both the
Department of Labor and Industry and
Department of Health were in
conformance with the Intergovernmental
Merit System Standards applicable to
the OSHA program and that both
agencies had implemented Affirmative
Action programs.

6. Inspection Scheduling System, In
accordance with the requirement of the
developmental step set forth in 29 CFR
1952,373(m), Virginia was to develop
inspection scheduling systems for both
the safety and health programs. By a
letter dated September 7, 1977, the State
submitted a health standards
enforcement plan which included a
health inspection scheduling system.
The health scheduling system was found
to be comparable to the Federal system
with the exception that there was no
provision for priority being given to the
enforcement of new health standards.
By a letter dated May 9, 1979, the State
amended its health scheduling system to
include such a provision. By a letter
dated November 2, 1977, the State
submitted an industry inspection
planning guide for safety which was
found to be consistent with the Federal
inspection scheduling system. The State
has subsequently adopted revisions
identical to revisions to the Federal
scheduling systems for safety as well as
health inspections by letters dated
December 11, 1980, October 30, 1981,
and May 28, 1982,

Location of the Plan and its
Supplements for Inspection and Copying

A copy of the State’s plan and the
supplements may be inspected and
copied during normal business hours at
the following locations: Office of the
Director of Federal Compliance and
State Programs, Occupational Safety
and Health Administration, Room N-
3700, U.S. Department of Labor, 200
Constitution Avenue, N.W., Washington,
D.C. 20210; Office of the Regional
Administrator, Occupational Safety and
Health Administration, U.S. Department
of Labor, Room 2100, Gateway Center,
3535 Market Streel, Philadelphia,
Pennsylvania 19104; and Office of the
Commissioner, Department of Labor and
Industry, 205 North Fourth Street,
Richmond, Virginia 23241.

Public Participation

Under 29 CFR 1953.2(c), the Assistant
Secretary may prescribe alternative
procedures to expedite the review
process or for any other good cause

which may be consistent with
applicable law. The Assistant Secretary
finds that all of the Virginia plan
supplements described above are
consistent with commitments contained
in the approved plan, which was
previously made available for public
comment, and that a number of the plan
supplements are substantially in
agreement with requirements of
comparable Federal program changes.
Accordingly, it is found that further
public comment and notice is
unnecessary.

List of Subjects in 29 CFR Part 1952

Intergovernmental relations, Law
enforcement, Occupational safety and
health.

Decision
PART 1952—( AMENDED]

After careful consideration, the
Virginia plan supplements outlined
above are approved under Part 1953. In
addition, Subpart EE of 29 CFR Part 1952
is amended to reflect the completion of
six developmental steps by adding
paragraphs (g). (h) (i), (j), (k). and (1) to
§1952.374 as follows:

§1952.374 Completed developmental
steps.

(g) In accordance with 29 CFR
1952.373(a), Virginia was to completely
adopt standards identical to the Federal
slandards by January 1, 1978, State
standards identical to the Federal
standards of 29 CFR Part 1910 (General
Industry) and Part 1926 {Construction)
and as effective as the Federal
standards for ionizing radiation
exposure became effective on April 15,
1977, and were approved by the
Regional Administrator in the Federal
Register of March 17, 1978 (43 FR 11274).
State standards identical to the Federal
slandards in 29 CFR Part 1928
(Agriculture) became effective on April
1, 1978, and were approved by the
Regional Administrator in the Federal
Register of June 12, 1979 (44 FR 3375).
The State's subsequent adoption of
standards identical to the Federal
standards for ionizing radiation
exposure was approved on August 20,
1982 (47 FR 36485). The State has
continued to adopt standards,
amendments and corrections identical to
the Federal, as noted in separate
standards approval notices.

{h) In accordance with 29 CFR
1952.373(e), the State mel its
developmental commitment for the
staffing of its compliance program by
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Fiscal Year 1979 with the submission of
its Fiscal Year 1979 grant application on
August 11, 1978, which allocated 38
safety and 18 health compliance officer
positions. This supplement was
approved by the Assistant Secretury on
October 14, 1983.

(i) In accordance with 28 CFR
1952.373(g). Virginia met its
developmental commitment for the
development and implementation of a
system for the reporting of court
decisions resulting from the State's
gystem for the judicial review of
contested cases with the submission of a
publication on May 27, 1981, which
compiled final orders and decisions
regarding cases contested to the Virginia
General District and Circuit Courts. The
State has subsequently submitted other
compilations which are to be published
annually. This amendment was
approved by the Assistant Secretary on
Octlober 14, 1983,

(i) In accordance with 29 CFR
1952.373(j), Virginia submitted revised
standards for explosives and blasting
agents on March 23, 1877, which were
found to be identical to the Federal
standards and were approved by the
Regional Administrator in the Federal
Register of March 17, 1978 (43 FR 11274).

{k} In accordance with 29 CFR
1852.373(k), the State met its
developmeéntal commitment of reviewing
and revising job descriptions for both
safety and health personnel with the
submission of revised job specifications
on Oclober 3, 1977, This supplement was
approved by the Assistant Secretary on
Ocltober 14, 1983,

(1) In accordance with 28 CFR
1952,373{m). Virginia submitted
inspection scheduling systems for its
heaith and safety programs on
September 7 and November 2, 1977, and
a revised health scheduling system on
May 9, 1979. The State hes subsequently
adopted revisions identical to revisions
to the Federal scheduling system for
safety as well as health inspections with
submissions dated December 11, 1980,
October 30, 1881, and May 28, 1982,
These amendments were approved by
the Assistant Secretary on October 14,
1983,

(Sec. 18, Pub. L. 91-596, 84 Stal. 1608 (29
U.S.C. 867))

Signed at Washington, D.C.. this 14th day

of October, 1983.

Thorne G. Auchter,

Assistant Secretary of Labor.
|PR Doc. 83-26708 Filed 10-20-83 843 am|
BILLING CODE 4510-26-M

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 235

|DoD Directive 4700.5)

Mineral Exploration and Extraction on
DoD Lands

AGENCY: Office of the Secretary, DoD.
ACTION: Final rule.

SUMMARY: This rule establishes DoD
policy concerning mineral exploration
and extraction on DoD lands, that is that
DoD lands may be made available for
mineral exploration and extraction to
the maximum exten! possible consistent
with military operations, national
defense activities, and Department of
the Army civil works activities. The
Department of Defense favors
development of an overall mineral
leasing policy on DoD lands with the
view to increasing on-shore oil and gas
exploration. This rule is hereby
published to advise the public of this
policy and to express certain
relationships between the DoD and the
Department of the Interior, the federal
mineral leasing agency.

DATE: This rule was approved and
signed by the Deputy Secretary of
Defense on September 28, 1983, and is
effective as of that date.

FOR FURTHER INFORMATION CONTACT:
Edgar F, Rummel, Chairman,
Department of Defense Mineral Leasing
Committee, Room 5138, Pulaski Building,
20 Massachusetts Avenue, NW,
Washington, DC 20314, telephone: 202-
272-0511.

SUPPLEMENTARY INFORMATION:

1. Executive Order 12291. The
Department of Defense has determined
that this rule is not a major rule because
it is not likely to result in an annual
effect an the economy of $100 million or
more.

2, Paperwork Reduction Act. This rule
does not impose a burden under the
Paperwork Reduction Act of 1980, U.S.C.
3501 et seq.

3. Regulatory Flexibility Act. The
Assistant Secretary of Defense
(Manpower, Reserve Affairs, and
Logistics) certifies that this rule shall be
exempt from the requirements under §
U.S.C. 601-612.

List of Subjects in 32 CFR Part 235

Mineral exploration, Mineral
extraction, Governmen! property.

Accordingly, 32 CFR is amended by
adding a new Part 235, reading as
follows:

PART 235—MINERAL EXPLORATION
AND EXTRACTION ON DoD LANDS

Sec.

2351
235.2
2353
2354
2355

Purpose.

Applicability and Scope.

Definitions.

Policy.

Responsibilities.

2356 Procedures.

2357 Summary of Leasing Authorities.
Authority: 30 U.S.C. 21a, 22, 181 of seq., 351

el seq.. 601 ef seq., 1001 of seq., 1601 &f s0q. 40

U.S.C. 471. 43 U.S.C. 155 ef seq.

§ 235.1 Purpose.

Under 30 U.S.C. 21a, 22, 181 &f seq.,
351 et seq., 601 el seq., 1001 et seq., and
1601 et seq., 40 U.S.C. 471, and 43 U.S.C.
155 ot seq., this rule establishes policy,
assigns responsibilities, and provides
procedures for making DoD lands
available for mineral exploration and
extraction.

§235.2 Applicabllity and scope.

(a) This Directive applies to the Office
of the Secretary of Defense and the
Military Departments (including their
National Guard and reserve
components).

{b) It applies to DoD-controlled lands
acquired or withdrawn from the public
domain fincluding Army civil works
lands) within the United States and its
territories and possessions for which the
mineral rights are owned by the United
States, with the following exceptions:

(1) Mineral leasing of lands situated
within incorporated cities, towns, and
villages (30 U.S.C. 351 &¢ seq. and 181 &t
seq.).

(2) Mineral leasing of tidelands or
submerged lands (30 U.S.C. 351),

(3) Certain hardrock minerals known
as locatables {30 U.S.C. 22).

(4) A class of minerals composed of
sand and gravel known as saleables {30
U.S.C. 601 et seq. and 41 CFR 101-
47.302-2).

§235.3 Definitions.

{a) Leasable Minerals, Minerais, such
as oil and gas, that are owned by the
United States and that have been
authorized under statute as potentisl
minerals for extraction under a mineral
lease (30 U.S.C. ef seq., 181 et seq., and
1001 et seq.

(b) Locatable Minerals. Minerals,
such as gold and silver, that are owned
by the United States, that are on public
domain lands, that are subject to
discovery and claim, and that are not
leasable or saleable (30 U.S.C. 22).

(c) Mineral Lease. A grant of a right to
explore for and extract leasable
minerals. No surface occupancy. drilling.
or other mineral extraction is permitted
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until an operations planis a by
the Dol in consultation with the Military
Department concerned.

(d) Multiple-Use Principle. The
integrated management of all resources,
each with the other, to achieve their
optimum use and enjoyment while
maintaining environmental and other
qualities in balance.

(e) Permit. Temporary permission to
conduct seismic or other 1 and
geopohysical tests before requesting a
mineral lease.

(f) Saleable Minerals. Common
variety minerals, such as sand, clay, and
gravel, that are sold under certain
statutory autharities [30 US.C. ef seg.
and 41 CFR 101-47.302-2

§235.4 Policy.

In accordance with established DoD
policy to promote optimal use of real
property under the multiple-use
principle {DoD Directive 4700.1), DoD
lands shall be made available for
mineral exploration and extraction to

defense activities, and Army civil works
activities.

Secretary of
Defense (Mwwowe:. Reserve Affairs,
and Logistics) shall:

(1) Have primary responsibility for
developing DaD policy for mineral
exploration and extraction on DoD
lands.

(2) Ensure thal the Military
Departments issue regulatory documents
implementing this Direclive.

(b) The Secretaries of the Military
Departments shall:

(1} Review and approve or diaapprova
requests from the Department of
Interior [Dal), the federal mmeml
leasing sgency, Yo lease DoD lands
under 43 U.S.C. 155 ef seg. and DoD
Directive 5180.83.

(2) Issue regulatory documents
implementing this Directive to prescribe
procedures relating to the issuance of
permits and leases and the approval of
plans of operations for mineral
exploration and extraction.

(3) Formulate a system for
maintaining records of land status to
assist the Dol in mineral leasing. This
system shall be established in
accordance with DoD Directive 5000.11
and shall use existing standard data
elements from DoD S000.12-M,
whenever possible.

§2356 Procedures.

(a) i a Military Department cannot
consent to exploralion or extraction, it

also may not approve testing or leasing.
Exclusion of lands from exploration and
exlracﬂna shall be justified and

Availability of lands is

t to certain conditions and

stipulations that also shall be justified.
Granting approval for leasing usually
shall be construed as consent u
to al!ovlvdfﬂhngor other forms of
mineral extraction. Accordingly, initial
approval clearly shall indicate the
conditions, if known, under which

further exploration or extraction shall be

allowed. For example, classified
operations, ammunition and explosives
operational storage requirements, and
contaminated lands may restrict or
exclude leasing or may require no
surface disturbance stipulations {(DoD
5154.4-S).

(b) The Military Departments may
issue permils to parties interested in
conducting seismic or other geophysical
tests on DoD lands. In unusual

circumstances, the Military Departments

may refer permit applications to the Dol
for issuance. Permits are subject to the
approval of, and conditions imposed by,
the Military Department concerned. The
issuing agency shall make any required
environmental and cultural studies. For
permits issved by the Dol, the Military
Department concemed shall provide,
upon request, environmental and
cultural information held by the

t.

(c) Leases. The Dol receives and
processes all mineral lease requests and
then forwards such lease offers and title
report reguests to the Military
Department concerned. The Military
Department then shall decide whether
and under what conditions its land may
be made available for |

(1) Enviranmental and

Considerations ﬁrLeaaen. As the lead
agency, the Dol obtains all
environmental and cultural
documentation before deciding to lease.
The responsibilities of the Military
Department concerned, when acting as a
cooperating agency, shall be limited to
providing to the Dol, upon request, any
available environmental and cultural
information.

(2) Title Search. The Military
Department concerned shall furnish to
the Dol available information for
acquired lands. Dol title records shall be
relied upon for withdrawn public
domain lands, except that the Military
Departments shall identify all
cutstanding interests, such as easements
and ﬁceuué:lha title information is
incomplete, the Military Department
shall 50 advise the Dol.

{3) Plans of Operations. After the
lease is executed, the lessee submits a

plan of operations (Application for
Permit to Drill for oil and gas or Mining
Plan for other minerals) to the Dol for
technical review and coordination with
the Military Department concerned. As
a cooperating agency, the Military
Department shall supply appropriate
stipulations; available environmental,
endangered species, and cultural
information; and concurrence with the
plan. The Dol then formalizes the
environmental considerations and
approves the plan with the stipulations
supplied by the Military Department.
Stipulations shall be tied directly to the
details of the proposed plan of
operations, and each stipulation shall be
objectively justifiable.

(4) The Dol has the responsibility for
the collection and disposition of
proceeds derived from mineral leasing.

§ 2357 Summasry of mineral leasing
authorities.

{a) 30 U.S.C. 351 et seg. authorizes
leasing of coal, phosphate, sodium,
potassium, oil, oil shale, gas, or suifer
within acguired DoD lands. 30 U.S.C.
181 et seg. authorizes leasing of coal,
phosphate, sodium, oil, oil shale, native
asphalt, solid or semi-solid bitumen, and
bituminous rock ar gas within DoD-
withdrawn public domain lands under
certain conditions and in certain places.
Under the leasing statutes, the Secretary
of the Interior is responsible for granting
and administering such leages. 30 US.C.
101 et seq. authorizes the Secretary of
the Interior to issue leases for
development of geothermal steam and
associated resources on public lands.
This includes public lands withdrawn
for use by the Military Departments.

{b) 30 U.S.C. 351 &t seq. specifically
provides for consent of the head of the
executive department having
jurisdiction over the lands containing
the mineral deposit before leasing. For
poblic domain lands withdrawn for use
of the Department of Defense 43 U.S.C.
155 ef seq. provides that there will be no
disposition of or exploration far
minerals on public domain lands when
the Secretary of Defense, in consultation
with the Secretary of the Interior,
determines that such disposition or
exploration is inconsistent with the
military use of the land.

M. 5. Healy,

OSD Federal Register Liaison Officer,
Department of Defense.

October 18, 1983,

[FR Doc. 83-26720 Filed 10-20-82 &4 am]
BILLING CODE 3810-01-M
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ENVIRONMENTAL PROTECTION For coal mining and reclamation requirements, but merely transfers
AGENCY facilities, the requirements of the NPDES  responsibilities for administration of the

and SMCRA permit programs are program from one State agency to
40 CFR Part 123 ove;lapplng and duplicative. To reduce another.

confusion and duplication of effort, as d
[WH-FRL 2456-2) well as to provide the coal industry with wﬁ;::':c :::::‘bl“l D

. “onestop” permitting, Virginia has R e

Water Pollution Control; National requested that EPA approve a Administrator.
Pollutant Discharge Elimination modification of its NPDES program to [FR Dot 63-3105 Filed 10-20-5% 0:45 won]
System; Transfer of Authority Over permit DMLR to assume NPDES BILLING CODE 6560-50-M
Coal Mining and Reclamation Facilities  rogp0nsibilities related to coal mining
Between State Agencies; Virginia currently performed by the SWCB. 40 CFR Part 271
soewox: Environmenta Proteotion MR il hen lsu o nch aunlifing
Agency. g single permil incorporating the (SW-eThL S0
ACTION: Notice of final rule. requiremenls of both the SMCRA and Hazardous Waste ”‘n"‘m’nt

SUMMARY: This rule approves the
transfer of certain water discharge
regulatory responsibilities from one
Virginia State Agency to another
without any change in the substance of
those responsibilities. Currently the
Virginia State Water Control Board
(SWCB) administers the Nuational
Pollutant Discharge Elimination System
{NPDES) permitting program for
regulating all discharges of pollutants to
waters within Virginia. This rule will
approve transfer of the NPDES authority
for regulating pollutant discharges from
coal mining and reclamation facilities
from the SWCB to the Virginia
Department of Conservation and
Economic Development, Division of
Mined Land Reclamation (DMLR}),
which is already charged with other
regulatory responsibilities for these
facilities.

DATE: This rule will become effective
October 21, 1983,

FOR FURTHER INFORMATION CONTACT:
Marilyn Goode, Permits Division (EN-
336), U.S. Environmental Protection
Agency, 401 M St. SW,, Washington,
D.C. 20460, 202-426-7010.

SUPPLEMENTARY INFORMATION: On
Mazrch 31, 1975, the Commonwealth of
Virginia was given approval by the
Environmental Protection Agency (EPA)
to administer the National Pollutant
Discharge Elimination System (NPDES)
permit program for regulating discharges
of pollutants to waters within its
boundaries. On December 15, 1981, the
Commonwealth was conditionally
approved to implement and administer
the Surface Mining Control and
Reclamation Act of 1977 (SMCRA) for
coal mining and reclamation operations
within the Commonwealth. In Virginia,
the NPDES permit program is
administered by the State Waler Control
Board {SWCB) and the SMCRA permit
program is administered by the
Department of Conservation and
Economic Development, Division of
Mined Land Reclamation ([DMLR).

NPDES programs and will administer
both Acts. SWCB will have the
opportunity to review the permits in
order to concur in the effluent
limitations or to impose any more
stringent limitations necessary to
maintain water quality standards.

On'September 21, 1982, EPA published
a Notice of Proposed Rulemaking (47 FR
41599) which proposed to transfer
NPDES responsibilities for coal mines to
DMLR. No public comments were
received.

Based on the foregoing, it is the
decision of the Administrator of EPA to
modify the Commonwealth of Virginia's
NPDES authorization to allow
implementation of the portion of the
program described above by the DMLR
instead of by the SWCB, No substantive
rights or obligations of any person will
be affected by this amendment. The
Administrator’s decision to approve the
proposed amendment has been based on
the apparent need for such a revision,
the lack of public comments received,
and on a determination that the
amendment meets the requirement of
the Clean Water Act and 40 CFR 123.62.

This notice incorporates by reference
the Memorandum of Agreement signed
on July 17, 1981 by Mr. Fred Walker
(Director of the Department of
Conservalion and Economic
Development) and Mr. R. V, Davis
(Executive Secretary, SWCB), The
Memorandum seis forth the joint
permitting plan described above.

Review Under Executive Order 12291
and the Regulatory Flexibility Act

The Office of Management-and Budget
has exempted this action from the OMB
review requirements of Executive Order
12291 pursuant to Section 8(b) of that
Order.

Pursuant to Section 605{d) of the
Regulatory Flexibility Act (6 U.S.C. 601
et. seq.), I certify that this State program
revision will not have a significant
impact on a substantial number of small
entities. Revision of the Virginia NPDES
program establishes no new substentive

Program; Tennessee; Request for
Extension of Application Deadline for
Interim Authorization

AGENCY: Environmental Protection
Agency.

ACTION: Natice of extension of
application submission and interim
authorization period.

SUMMARY: On September 15, 1983, the
State of Tennessee requested a further
extension beyond the September 15,
1983 deadline previously granted for
submission of their application for Phase
Il of Interim Authorization under the
Resource Conservation and Recovery
Act (RCRA) of 1976 as amended (48 FR
34954, Augusl 2, 1983).

Tennessee must continue 1o pursue
legislative and regulatory changes to
resolve several issues necessary for
approval of Phase Il interim and final
authorization. Anticipating enactment of
the necessary legislation and
regulations, Tennessee would like to
proceed directly toward Final
Authorization. EPA is granting un
extension to April 1, 1984, for
submission of a draft application for
Final Authorization. This extension
allows Tennessee to retain Phase |
interim authorization pending
submission of draft and complete
applications for final authorization.
EFFECTIVE DATE: September 30, 1983.

FOR FURTHER INFORMATION CONTACT:
James H. Scarbrough, Chief, Residuals
Management Branch, Enviranmental
Protection Agency, 345 Courtland Street,
NE.. Atlanta, Georgia, 30365, Telephone
(404) BB1-3016.

SUPPLEMENTARY INFORMATION:

Background

40 CFR 271.122(c)(4) (formerly
§ 123.122(c)(4); 47 FR 32377, July 26,
1982) requires that States which have
received any but not all Phases/
Components of interim authorization
amend their original submissions by July
26, 1983, to include £!! Components of
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Phase IL 40 CFR 27Ll37(ll)u(l‘amerly List of Subjects in 40 CFR Part 271 lmooaelmea[ "ﬂ being distribw st:::lm >
§123.137[a); 47 FR 32378, July 26, 1982) Hiba Indian-tands, ormal to FPMR

further provides that on July 26, 1983, gt i o o and FPR addresses.

interim authorizations lerminate except
where the State has submitted by that -
date an application for all Phases/
Components of interim authorization.
Where the authorization [approval) of
the State program terminates, EPA is 1o
administer and enforce the Federal
program in those States. However, the
Regional Administrator extended the
July 28, 1983 deadline for termination of
the approval of the State program to
allow Tennessee time to make
regulatory changes and administrative
changes to qualify for Phase
1L, Interim Authorization. The most
significant issues include: The
Tennessee Hazardous Wasle
Management Act T.C.A. section 63-46-
103(1) and (2) allows exemptions for air
emissions and water discharges; T.C.A.
section 68-46-106(z)[3) does not subject
owners of treatmen, storage, and
disposal facilities to ulilization of the
manifest system; 68-46-108[b) limits the
transporter requirements to the
reporting of information; and the State
of Tennessee does not provide for
citizen intervention in state civil
enforcement actions as a matter of right.

Note.~40 CFR Part 123, including the July
26, 1962 amendments (47 FR 32373), was
recodified on April 1, 1983 as 40 CFR Part 271
(48 FR 14248),

Anticipating enactment of the
necessary legislation and regulations,
Tennessee has committed to the
following schedule for applying for final
authorization:

April 1, 1984—Submit draft
application for Final Authorization.

July 31, 1884—Submit & complete
application for Final Authorization.

Decision

Considering the above schedule,
immediate reversion of Phase I due to
failure to meet the previous deadline
was not in the best interest of the State,
this Agency, the regulated community,
or the citizens of Tennessee. I found
there was good cause to grant the
State's request for a further extension
beyond the Seplember 15, 1983 deadline
previously granted for applying for
interim authorization. Therafore,
Tennessee must officially submit a draft
application for Final Autharization on ar
before April 1, 1984, and a complete
application for Final Authorization on or
before July 31, 1984. If the State fails to
submil draft and complete applicafions
by the above respective dates, approval
of the State program will terminate and
administration of the hazardous waste
management program will revert to EPA.

disposal, Intergovernmental relations,
Penaities, Confidential business
information.

Authority

This notice is issued under the
authority of Sections 2002{a), 3008 and

7004(b) of the Solid Waste Disposal Act,

as amended by the Resource
Conservation and Recovery Act of 1976,
as amended, 42 U.S.C. 6812(a), 6926 and
6974(B).

Dated: September 30, 1983,
John A. Little,
Acting Regional Administrator.
|FR Doc. 83-3887 Filed 10-20-83 545 am]
BILLUING COOE €560-50-8

GENERAL SERVICES
ADMINISTRATION

41 CFR Parts 1-4 and 101-37

me.MMMTWMF-

Emergency Acquisition of New
Customer Premise Equipment
AGENCY: Ceneral Services
Administration.

ACTION: Temporary regulation—dual
issuance—Federal Procurement
Regulations (FPR) and Federal Property
Management Regulations (FPMR).

SUMMARY: This regulation unplmu
the Federal Communications
Commission (FCC) Memorandum,
Opinion and Order of April 12, 1983, to
enable the Bell Operating Companies
(BOCs) and the Long Lines Department
(LL) of the American Telephone and
Telegraph Company (AT&T) to provide
limited amounts of new customer
premises equipment (CPE) to
Government agencies when necessary
to meet certain critical communications
requirements.
DATES: Effective date: April 12, 1983,
Expiration date: This regulation
expires on the date of divestiture of the
BOCs pursuant to the Modification of
Final Judgment {MFJ) or April 12, 1985,
whichever is earlier.
FOR FURTHER INFORMATION CONTACT:
Roger W, Walker, Office of Information
Resources Management Policy (KMPP),
202-566-0194.
SUPPLEMENTARY INFORMATION: 1. In
order to reach both government
telecommunications management and
procurement activities this temporary

2. The General Services
Administration has determined that this
rule is not a major rule for the purposes
of Executive Order 12291 of February 17,
1981. The General Services
Administration's decisions are based on
adeguate information conceming the
need for, and consequences of, this rule.
This rule has been structured to
maximize the benefits lo Federal
agencies. This is a t-wide
management regulation that will have
little or no effect on society. -

Authority: Sec 205(c), 83 Stat. 390, 40 U.S.C,
).

In 41 CFR Chapter 1, the following
FPR temporary regulation 72 is added to
the appendix at the end of the chapter.
In 41 CFR Chapter 101, the identical
temporary regulation identified as FPMR
temporary regulation F-501 is added to
the appendix at the end of Subchapter F.

General Services Administration
Washinglon, DC 20405
September 6, 1963,

Federal Procurement
Temporary Regulation 72
To: Heads of Federal agencies

Subject: Emergency acquisition of new

customer premise equipment (CPE)

1. Purpose. This regulation implements

the Federal Communications
Commission (FCC) Memorandum,
Opinion and Order of April 12, 1983, o
enable the Bell Operating Companies
(BOCs) and the Long Lines Department
{LL) Of the American Telephone and
Telegraph Company [AT&T) to provide
limited amounts of new customer
premises equipment [CPE) to

* Government agencies when necessary

to meet certain critical communications
requirements.

2. Effective date. This regulation is
effective April 12, 1983,

3. Expiralian date. This regulation
expires on the date of divestiture of the
BOCs under the Modification of Final
Judgment [MF]) or April 12, 1985,
whichever is earlier.

4. Background

a. On January 5, 1983, AT&T
petitioned the FCC to waive Computer I
rules for the purpose stated in paragraph
1. The petition was supported by the
Department of Defense (DoD) and other
specified agena'en (see paragraph 5).
The basis for the request was to permit
the BOCs and LL to respond as a single
point of contact to Government requests
for service within BOCs franchised
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areas in emergencies in which new CPE
may be required. (For this purpose new
CPE is CPE not on a customer’s premises
or in a BOCs or LL inventory as of
January 1, 1883.) In emergencies it can
be critical that a single point of contact
is responsible for providing, without
delay, and managing all necessary
communication facilities and CPE on an
end-to-end basis. Only a small amount
of new CPE would be anticipated to be
provided because embedded inventory
would be used until depleted. Since
competitive acquisition programs would
be available for most Government
needs, the waiver is intended to cover
extremely limited situations.

Note~The information in this regulation
is Identical to the information in FPMR
Temporary Regulation F-501.

b. The Department of Justice (Do]) has
stated that it does not oppose a waiver
for Presidentially declared emergencies
or for other genuine crises as defined in
paragraph 6.

¢. The FCC adopted the waiver on
April 7, 1983, in their Memorandum,
Opinion and Order in Docket ENF 83-13,

d. The FCC has determined that any
new CPE obtained under the waiver °
must be accounted for separately from
embedded CPE; i.e., the new CPE may
not be provided under tariff: Title to any
new CPE provided according to the
waiver may reside in the Government,
in the BOC, in LL, or in the third party
CPE supplier.

&. DoD) described two fundamental
needs, First, in emergencies the
Government must be able to obtain end-
to-end communication services,
including necessary CPE from a single
supplier. Second, DoD must ensure the
continued availability of new CPE for
critical national security systems. The
second need is not addressed in this
regulation. For nonemergencies, Do]
suggested and the FCC accepted certain
conditions and procedures in selection
of new CPE providers including
notification by the BOC or LL when CPE
is not available from inventory and
identification of one or more suppliers
(including at least one supplier other
than an affiliate, when known, which
could supply the needed CPE) who
might be able to provide the CPE. The
BOC or LL may then obtain the new CPE
from the supplier selected by the
Government. This notification procedure
is not required for the emergency need
situation.

f. The FCC action provides that after
the date of divestiture of the BOCs
pursuant to the modification of Final
Judgment, any provision of new CPE
included in the waiver must be in
compliance with the requirements of

* Computer II'and any FCC decision

which may affect the structure under
which the divested BOCs provide new
CPE. An FCC decision on CC Docket 81-
893 (Policies for detariffing embedded
CPE held by BOCs and other carriers)
will be pertinent to this future situation.

8. GSA Bulletin FPMR F-143, dated
June 8, 1982, provides additional
information regarding emergency
telecommunications services.

5. Applicability. This temporary
regulation applies to agencies as
provided in FPMR § 101-37.101. At the
request of, and on behalf of agencies
specified by AT&T in their petition for
FCC waiver o provide new CPE are
DoD; the Departments of Energy,
Interior, Transportation/FAA/Coast
Guard; the General Services
Administration (GSA); the Central
Intelligence Agency; the National
Aeronautics and Space Administration;
the U.S. Information Agency; the
Nuclear Regulatory Commission; and
the Federal Emergency Management
Agency (FEMA).

6. Definitions. As used in this
temporary regulation, the following
terms mean:

a. “"Emergency situations" means
submission of communications
requirements for emergency services in
connection with (1) a Presidentially
declared emergency or (2) other crisis
situation.

b. “Other crisis situation" means
communications requirements resulting
from any of the below circumstances
may be submitted as emergency
requirements and afforded special
handling:

(1) State of crisis declared by the
national command authorities;

(2) Efforts to protect endangered U.S.
personnel or property;

(3) Enemy action, civil disturbance,
national disaster, or any other
unpredictable occurrence that has
damaged facilities whose uninterrupted
operation is essential to national
security or other ongoing crisis; or

{(4) The director 2? a Federal agency.
commander of a unified/specified
command, head of a MILDEP, or
commander of a major command; e.g..
TAC, COM, 2ND FLT, etc. (CINCEUR
ONLY IN THE EUROPEAN AREA), has
certified that a communications
requirement is so critical to protection of
life and property or to the national
defense that it must be processed
immediately.

7. Explanation of changes.

a. FPMR § 101-37.203 is amended to
provide that telecommunication
requirements for emergency situations
shall be satisfied in accordance with
new § 101-37.606.

b. FPR § 1-4.1302 is amended to
provide that in emergency situations
BOCs and LL may provide new
cuslomer premise equipment in
‘accordance with new FPMR § 101-
37.606.

c. A new FPMR § 101-37.606 is added
to provide for management of the FCC
waiver to allow BOC'’s and LL to
provide new CPE in gmergency
situations in BOCs franchise areas, as ~
follows:

§ 101-37.606 Furnishing of new
customer premises equipment (CPE) by
Bell operating companies (BOCs) or
ATET Long Lines (LL) for use in
emergency situations.

(@) Determining applicability of
waiver. (1) Before requesting CPE, or
service including circuits and CPE, from
LL or a BOC, the Federal agency must
determine:

(i) Whether the new CPE is to be
employed on an existing service or
circuit that has been assigned
Restoration Priority (RP) 1-4, or

(ii) Whether the new CPE is to be
employed on a new service or circuit
that is eligible for assignment of RP 14,
or

(1ii) Whether the communications
requirement justifies sole source
acquisition of CPE alone or service
involving circuits and CPE.

(2} If none of the conditions in
paragraph (a)(1) above applies, the
waiver provided by the FCC in this case
is not applicable and normal acquisition
procedures apply. (See also § 101-37.203
for requirement for reporting National
Communications System {NCS) circuit
restoration priority assignments.)

(3) If the conditions in paragraph
(a)(1) above apply and an emergency
situation requires submission of
communication requirements for
emergency services in connection with a
Presidentially declared emergency or
other crisis, the FCC waiver may be
used in accordance with paragraph (b)
below. -

(b) Coordination with GSA and FEMA
on use of the waiver. ,

(1) Federal agencies shall coordinate
their emergency telecommunications
requirements with the CSA Federal
Emergency Communications
Coordinator (FECC) serving the FEMA
Regional Director. FECCs are located at
GSA regional offices. (See the
attachment for a list of offices and FECC
telephone numbers.) These GSA offices
will coordinate telecommunications
services with FEMA to ensure that
emergency needs are met. In a disaster
or emergency, GSA provides
telecommunication services according to
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the National Plan for Communications
Support in Emergencies and Major
Disasters (dated October 1980). Those
services are available through FEMA to
help Federal agencies in responding to
the State and local government needs.
Under the direction of FEMA, GSA will
also provide emergency
telecommunications (o State and local
governments for specific relief and
recovery operations. Emergency
communications are provided in
accordance with the Disaster Reliel Act
of 1974, P.L. 93-288.

(2) When Federal agencies request
service from a BOC or LL, the BOC or LL
will determine whether embedded CPE
is available, If so, the CPE or service
including CPE may be provided under
tariff as it was before January 1, 1983, If
not, LL or the BOC may provide or be
responsible for new CPE, or end-to-end
service involving new CPE, as they did
before January 1, 1983, excepl:

{i) The Government entity ordering the
CPE, or the service including circuits
and CPE, must provide LL or the BOC
with a written service order, or other
signed document, stating:

*This service is ordered under the
provisions of the FCC's NS/EP Waiver
of Computer IL."

(ii) The new CPE may not be provided
under tariff by LL or the BOC involved.

(iii) The Government and LL or the
BOC must negotiate a suitable contract
for the new CPE. (Note—~—The FCC
Order specifically indicates that
Government agencies, LL, the BOCs, and

any CPE suppliers are free to make any
suitable arrangements for obtaining the
new CPE, as long as it is not added to
the embedded base). The FECC shall act
as a technical representative for the
agency contracting officer. Some FECCs
are warranted contracting officers for
these purposes.

(¢) Reporting use of the waiver. The
Federal agency using the waiver shall
notify the FECC in the region where the
emergency exists when it uses the
waiver. The FECC shall consolidate the
agency reports for the emergency and |
submit the consolidated report as early
as practicable to Headquarters, Defense
Communications Agency, Code 105,
Washington, D.C. 20305.

B, Agency action. Agencies shall
follow this temporary regulation prior to
the date of divestiture of the BOCs.

9. Information and assistance. For
assistance in developing emergency
communications plans or for information
concerning emergency
telecommunications services, contact
the GSA regional office serving your
State as listed in the attachment.

Ray Kline,
Acting Administrator of General Services,
September 6, 1963.

GSA RecIONAL OFFICES
Ao F1S
gon States served Cry talephone
1| ME VT, NH MA, | Boston .|  223-5685
Al and CT
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GSA ReGiONAL OFFICES—Continued
Ro- FT8
gon | States served City wIeohono
2 NY,NLPR and | New York City ...l 2041257
Vi
3 | PA, DE, MD, WV, | Philsdolphia........ 597-4901
and VA
4| GA AL MS, FL, | Atlante. ... 242-3216
SC,NC, TN,
and KY.
S | Wi, MN M1, N, (o - SR— N T
OH, and 1L 3
6| KS, MO, A and Kansss Coy.......| 926-7235
NE.
T TENMOK AR, | FLWorth 334-4640
and LA
8|COUT, WY MT, |Danver. .. 234-2901
S0, and NO.
2| CA NV, AZ, and | San Francisco .|  454-7002
HL
10 | WA, OR, 1D, and Aubom.... ... 3967500
AX
W | District of Washington, OC .|  €72-1800
Colurntza.

FEDERAL EMERGENCY COMMUNICATIONS

COORDINATOR

F1S

597-1096

454-7505
472-1800

[FR Doc. 8325711 Filed 10-20-8% 845 wm)
BILLING CODE 6820-25-M
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is to give interested persons an
opportunity to participats in the
making prior to the adoption of the final

DEPARTMENT OF AGRICULTURE
Rural Electrification Administration
7 CFR Part 1700

General Fund Criteria for New Loans
and Advances

AGENCY: Rural Electrification
Administration, USDA.

ACTION: Advance notice of proposed
rulemaking.

SuMMARY: The Rural Electrification
Administretion (REA) is reviewing for
possible revision its existing procedures
and controls regarding the adequacy of
a borrower's general funds as refated to
gualifying for new loans and advance of
loan funds. Concerns have bean raised
by REA, many of the borrowers, and an
agency audit with the adequacy of these
present REA policies, so suggestions are
now being requested.

DATE: Public comments must be received
by REA no later than November 30,
1983,

ADDRESS: Persons interested in
suggesting possible changes to such
REA policies, procedures and controls
may submit written data, views,
suggestions or comments to Charles R.
Weaver, Director, Electric Borrowers'
Management Division, Rural
Electrification Administration, Room
3342, South Building, U.S. Department of
Agriculture, Washington, D.C. 20250, All
written submissions made pursuant to
this action will be available for public
inspection during regular business hours
at the above address.

FOR FURTHER INFORMATION CONTACT:
Mr. Charles R. Weaver, Director,
Electric Borrowers' Management
Division, at the above address,
telephone number (202) 382-1900.
SUPPLEMENTARY INFORMATION: REA and
many of the borrowers have had
concern with the adequacy of present
REA policies, procedures and controls
used in determining borrowers’ general
fund levels as related to the

development of loan needs and the
subsequent advance of funds from
approved loans. This concern was also
raised in the U.S. Department of
Agricuiture's Office of Inspector General
(OIG) sudit of the REA loan-making
policies and procedures for electric
distribution cooperatives.

In response to the concerns, REA has
begun & review of its existing palicies,
procedures and contrals to ideatify
possible actions that may be propased.
Persons interested in suggesting passible
revisions are asked 10 submit them in
writing to REA by November 30, 1983,
Further public comment will be salicited
when specific proposed rules are
published.

List of Subjects in 7 CFR Part 1700

Electric power, Loan programs—
energy, Rural areas.
{7 U.S.C. 901-950{b), 7 U.S.C. 1821 et 50q. and
44 FR 30313, May 25, 1979)
Duted: October 17, 1963,
Joe S. Zaller,
Acting Administrator.
[FR Doc. 63-28620 Filed 10-20-5% 145 am)
BILLING CODE 3410-15-M

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 701

Federal Credit Union Services for
Retired Persons; Second Request for
Comments

AGENCY: National Credit Union
Administration (NCUA).

ACTION: Proposed policy statement;
request for comments.

SUMMARY: On March 30, 1983, the NCUA
Board requested comments on whether
or not it should enable Federal credit
unions to include within their fields of
membership retired persons residing in
the credit union's locale. Although the
majority of those who submitted
comments were in favor of the proposal,
several issues were raised that warrant
this second request for comments.
DATE: Comments must be received by
April 30, 1984,

ADDRESS: Send comments to Secretary
of the NCUA Board, 1776 G Street, NW.,
Washington, D,C. 20456.

FOR FURTHER INFORMATION CONTACT:
Robert Fenner, Director, Department of

Legal Services, or Hattie Ulan, Attorney
Advisor, 1776 G Street, NW.,
Washington, D.C. 20456, Telephone (202)
357-1000.

SUPPLEMENTARY INFORMATION: On
March 30, 1983, the NCUA Board
requested comments on whether it
should revise its policies with respect 10
membership in Federal credit unions in
order to provide Federal credit unions
the ability to offer membership o retired
persans in the credit union's locale, 48
FR 13184. Eighty-three comment letters
were received, the majority of which
were in favor of expansion of the field of
membership to provide service to retired
persons. The March 30, 1983, proposal
sought comments on expansion of credit
union service to alf retired persons
residing in a credit union’s locale, not
merely io those retirees with prior credit
union membership. It was apparent from
the comment letters received that there
was some confusion as 0 whether the
proposal applied to &ll retired persons or
only to those with prior credit umion
membership. The commenters

addressed several other issues that also
warrant further clarification. Hence, the
following questions are presented for
further comment: :

1. If a retiree proposal is approved,
should expansion of credit union service
to retired persons apply (a) to all
retirees; (b) only to those retirees with
prior credit union membership in any
credit union; or (c) only to those retirees
with prior credit union membership or
prior eligibility for membership in a
“like sponsor’ credit union, that is, one
that they were members of or eligible for
membership in prior to retirement?

2.1f a retiree proposal is approved,
should an exclusion clause be utilized?
That is, should Individuals who are
already eligible for membership in a
credit union in the locale on a basis
other a general "retired persons’ policy
be excluded from retiree-based
membership in other credit unions in the
locale?

3. The March 30, 1983 proposal
defined retiree as someone receiving
retirement benefits or anyone over the
age of 60. Should there be a minimum
age in the definition of retiree? If so,
should it be a mandatory or an optional
minimum age? If there should be a
minimum age, is 60 appropriate?

4. For purposes of the retiree proposal,
how should a credit union's service area
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be defined? Should the definition of
service area be based on field of
membership? Should the definition of
service area be based on a certain
geographic area? Should a credit union's
branch offices be included in either
definition?

The NCUA Board encourages all
Federal credit unions to respond to
these questions. The April 30, 1984,
deadline for responses is designed to
coincide with a comprehensive study of
chartering policies that the NCUA Board
recently decided to undertake, It is
eatimated that this study will be
completed in approximately six months.
Public comment on other issues may be
requested as the study progresses.

List of Subjcts in 12 CFR Part 701
Credit unions.

(12 U.8.C. 1759)

By the National Credit Union
Administration Board on October 17, 1963,
Rosemary Brady,

Secretary, National Credit Union
Administration Board,

[FR Doc. 8328085 Flled 10-20-83; 845 am)
BILLING CODE 7525-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Alrspace Docket No. 83-ANE-26)

Amendment of Description of the
Willimantic, Connecticut 700-foot
Transition Area

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

sumMMARY: This notice (NPRM) proposes
to amend the description of the 700-foot
transition area at Willimantic,
Connecticut. The Very High Frequency
Omnidirection Range-A (VOR-A)
instrument approach procedure to the
Windham Airport, Willimantic,
Connecticut is being changed and, as a
result, an alteration of the 700-foot
transition area is needed to contain
Instrument Flight Rules (IFR) arrival
procedures.

DATES: Comments must be received on
or before November 30, 1983.

ADDRESSES: Send comments to the
Federal Aviation Administration, Office
of the Regional Counsel, ANE-7,
Attention: Rules Docket Clerk, Docket
No. 83-ANE-26.

A public docket will be available for
examination by interested persons in
the Office of the Regional Counsel.

Federal Aviation Administration, 12
New England Executive Park,
Burlington, Massachusetts.

FOR FURTHER INFORMATION CONTACT:
David Hurley, Operations, Procedures
and Airspace Branch, ANE-530, Federal
Aviation Administration, Air Traffic
Division, 12 New England Executive
Park, Burlington, Massachusetts 01803;
telephone (617) 273-7285.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons may participate in
the proposed rulemaking process by
submilting such written data, views, or
arguments as they may desire.
Communications should identify the
airspace docket number and be
submitted in triplicate to the New
England Region, Attention: Chief,
Operations, Procedures and Airspace
Branch, ANE-530, Air Traffic Division,
Federal Aviation Administration, 12
New England Executive Park,
Burlington, Massachusetts 01803. All
communications received on or before
November 30, 1983, will be considered
before action is taken on the proposed
amendment. The proposal contained in
this notice may be changed in light of
comments received. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons,

Availability of NPRM

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public
Information Center, APA-430, 800
Independence Avenue, SW.,
Washington, D.C. 20591, or by calling
(202) 426-8085. Communicetions must
identify the number of this NPRM.

Persons interested in being placed on
a mailing list for future NPRMs should
also request a copy of Advisory Circular
No. 11-2 which describes the application
procedures.

List of Subjects in 14 CFR Part 71
Aviation safety, Transition area.
The Proposal

The FAA is considering an
amendment to Subpart G of Part 71 of
the Federal Aviation Regulations (14
CFR Part 71) to change the description
of the 700-foot transition area at
Willimantic, Connecticut. This
amendment is necessary due to a
change in the VOR-A instrument
approach procedure to the Windham
Airport, Willimantic. Connecticut.

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me, the Federal Aviation
Administation proposes to amend
§ 71.181 of the Federal Aviation
Regulations (14 CFR Part 71) as follows:

Willimantic, Connecticut

Insert after the line that reads, “That
airspace * * * the end of the runway"” the
following “within 4.5 miles each side of the
Norwich VOR 324" radial extended from the
8-mile radius area to one mile northwest of
the VOR and within two miles each side of
the centerline of Runway 27 extended from
the 8-mile radius area to 9 miles W of the end
of the runway."”

(Secs. 307(a), Federal Aviation Act of 1958 (48
U.S.C. 1348(a) and 1354(a)); (49 U.S.C. 108(g)
[Revised Pub, L. 97449, January 12, 1983)),
and 14 CFR 11.689).

Note.—The FAA has determined that this
proposed regulation only involves an
established body of technical regulations for
which frequent and routine amendments are
necessary to keep them operationally current.
Therefore, it is certified that this (1) is not a
“major rule” under Executive Order 12291; (2)
is not a “significant rule" under DOT
Regulatory Policies and Procedures (44 FR
11034; February 28, 1979); (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is so
minimal; (4) is appropriate to have a
comment period of less than 45 days; and (5)
if promulgated will not have a significant
economic impact on & substantial number of
small entities under the criteria of the
Regulatory Flexibility Act.

Issued in Burlington, Massachusetts, on
Octaber 11, 1083,

Robert E. Whittington,
Director. New England Region.
(FR Doc. 83-28651 Filed 10-20-82; 8:45 am)
BILLING CODE 4910-13-M

14 CFR Part 71

[Alrspace Docket No. 83-AS0O-35]

Proposed Designation of Transition
Area, Okolona, Mississippl

AGENCY: Federal Aviation
Administration (FAA), DOT.

AcTion: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
designate the Okolona, Mississippi,
transition area in the vicinity of
Okolona Municipal-Richard Stovall
Field. This action, which will lower the
base of controlled airspace from 1,200 to
700 feet above the surface, will provide
controlled airspace for Instrument Flight
Rule (IFR) operations in the vicinity of
the airport. An instrument approach
procedure, predicated on the Tupelo
VOR/DME facility, has been developed
to serve the airport and additional
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controlled airspace is required for
protection of IFR operations.

DATES: Comments must be received on
or before: December 5, 1983.
ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Attn.:
Manager, Airspace and Procedures
Branch, ASO-530, P.O. Box 20636,
Atlanta, Georgia 30320,

The official docket may be examined
in the Office of the Regional Counsel,
Room 852, 3400 Norman Berry Drive,
East Point, Georgia 30344, telephone:
(404) 763-7648.

FOR FURTHER INFORMATION CONTACT:
Donald Ross, Airspace and Procedures
Branch, Air Traffic Division, Federal
Aviation Administration, P.O. Box

20636, Atlanta, Georgia 30320; telephone:

(404) 763-7646.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this propesed rulemaking
by submitting such written data, views
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasaned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, economic, environmental,
and energy aspects of the proposal.
Communications should identify the
airspace docket and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receip! of their comments
on this notice mest submit with these
comments a self-addressed, stamped
postcard on which the following
slatement is made: "Comments to
Airspace Docket No. " The
postcard will be date/time stamped and
returned to the commenter. All
communications received befere the
specified closing date for comments will
be considered before taking action on
the proposed ruie. The proposal
contained in this notice may be changed
in the light of comments received. All
comments submitted will be available in
the Rules Docket both befare and after
the closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM's

Any person may obtain a copy of this
Notice of Proposed Rulemaking [NPRM)
by submitting a request to the Federal
Aviation Administration, Manager,
Airpspace and Procedures Branch

(ASO-530), Air Traffic Division, P.O.
Box 20638, Atlanta, Georgia 30320,
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM's should also
request a copy of Advisory Circular No.
11-2 which describes the application
procedure,

The Proposal

The FAA is considering an
amendment to § 71.181 of Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) that will designate the Okolona,
Mississippi, transition area to provide
controlied airspace for protection of IFR
operations in the vicinity of Okolona
Municipal-Richard Stovall Field. If the
proposed designation is found
acceptable, the operating status of the
airport will be changed to IFR. Section
71.181 of Part 71 of the Federal Aviation
Regulations was republished in
Advisory Circular AC 70-3A dated
January 3, 1883.

List of Subjects in 14 CFR Part 71

Aviation safety, Airspace, Transition
area.

The Proposed Amendment

Accordingly, pursuan! to the authority
delegated to me, the Federal Aviation
Administration proposes o designate
the Okolona, Missigsippi, transition area
under § 71.181 of Part 71 of the Federal
Aviation Regulations {14 CFR Part 71) as
follows:

Okoloaa, MS—[New]

That airspace extending upwards from 700
feet above the surface within a 6.5-mile
radius of Okolona Municips!-Righurd Stovall
Field (Lat. 34'00'57" N.. Long. 868°45°34" W.):
excluding that portion that coincides with the
Tupelo, Mississippi, trensition aree.

(Secs. 307(a) and 313(a), Pederal Aviation Act
of 1958 (49 U.S.C. 134&{u) and 1554{a)); 49
U.S.C. 108(g), [Revised. Pub. L. 87448,
January 12, 1983))

Note.—The FAA has determined that this
proposed regulation only involves an
established body of technical regulations for
which frequent and routine amendments are
necessary to keep them operationally current.
It, therefore, (1) is not & “mujor rule” under
Executive Order 12291: (2) is not a
“significant rule” under DOT Regulatory *
Policies and Procedures [44 FR 11034;
February 26, 1979); and (3) doea not warrant
preparation of a regulatory evaluation as the
anticipated impact is so minimel. Since this is
a routine matter that will only affect air
traffic procedures and air navigation, it is
certified that this rule, when promulaged, will
not have a significant economic impact on a
substantial number of small entities under
the criteria of the Regulatory Flexibility Act.

Issued in East Point, Geargis, on October 6,
1983.

George R. LaCaille,

Acting Director, Southern Region,
[FR Deoc, 8328096 Filed 10-20-83: 845 am]
BILLING CODE 4910-13-M

CIVIL AERONAUTICS BOARD
14 CFR Part 320

[Docket 41723 POR-86]

Procedures for Awarding Jopanese
Charter Authorizations

AGENCY: Civil Aeronautics Board.
AcTioN: Notice of proposed rulemaking.

summAaRry: The CAB is proposing to
amend its procedures for awarding
Japanese charter authorizations, by
setting up a regular turn-in period at the
beginning of the allocation year and
allowing carriers to request
authorizations on a first-come-first-
served basis. The change is needed
because of the unexpectedly low
demand for such charters, which would
cause unjustified penalties in future
years for carriers who cannot use their
allocated authorizations. The propesed
amendment is at the Board's initiative,
after reviewing the first year's
operations under the rule.

DATE: Comments by: November 21, 1983,
Reply comments by: November 28, 1983.

Comments and other relevant
information received after this date will
be considered by the Board only to the
extent practicable.

Requests to be put on Service List by:
October 31, 1983,

The Docket Section prepares the
Service List and sends it to each person
listed on it, who then serves comments
on others on the list.

ADDRESSES: Twenty copies of comments
should be sent to Docket 41723, Civil
Aeronautics Board, 1825 Connecticul
Avenue, NW., W, D.C. 20428.
Individuals may submit their views as
consumers without filing multiple
copies. Comments may be examined in
Room 711, Civil Aeronautics Board, 1825
Connecticut Avenue, NW., Washington,
D.C. as soon as they are received.

FOR FURTHER INFORMATION CONTACT:
Patricia A. DePuy, Assistant Chief,
Regulatory Affairs Division, Bureau of
International Aviation, Civil
Aeronautics Board, 1825 Connecticut
Avenue, NW,, Washington, D.C. 20428;
202~-873-5878.

SUPPLEMENTARY INFORMATION: In this
notice of proposed rulemaking the Board
requests comment on & proposal to
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amend 14 CFR Part 320, Procedures for
Awarding Japanese Charter
Authorizations. The proposal would
allow those carriers hold
authorizations under the rule to return
them unused without penalty early in
the allocation year for which they are
valid, and would provide for the
redistribution of the turned-in
authorizations on an on-demand, first-
come-first-serve basis. This proposal is
at the Board's own initiative, pursuant
to the review procedures established in
section 320.4 of the Japan charter rule.

Background

By PR-251 (47 FR 43352, October 1,
1982) the Board adopted 14 CFR Part
320, Procedures for Awarding Japanese
Charter Authorizations. That rule
established procedures for allocating
among U.S. carriers the charter
authorizations available in the United
States-Japan market under the
September 7, 1982 Memorandum of
Understanding (MOU) between the two
countries. Under the MOU, U.S. carriers
may operate 300 one-way charters
annually for the duration of the
agreement. Part 320 provided for a one-
time allocation of the 300 available
charters for a 3-year period. It gave to
certificated carriers with a recent
histary of charter operations in the
Japan market a certain number of
“grandfather” allocations based upon
the level of their recent operations. It
awarded the remaining flights by a
lottery open to all U.S. carriers holding
authority in the market and having the
operational capability to serve Japan.
The authorizations were formally
allocated by Order 82-10-46.

To assure that the authorizations are
used efficiently and not wasted, Part 320
allows for the intercarrier transfer of
authorizations. It imposes a penalty,
however, on excessive transfers of
grandfather authorizations, requiring
carriers that transfer more than 10
percent of their grandfather
authorizations in any year to forfeit one
flight in each future year for each
transferred flight above the 10 percent
threshold. The rule also places a penalty
on the non-use of any authorization,
requiring a forfeiture of two flights in
eaci future year for every flight not
use

The allocation system and the transfer
and penalty provisions were included in
the rule because the Board anticipated
that there would be considerable
demand for Japan charters. There had
been reasonably high levels of charter
operations in the past by U.S. carriers in
the U.S.-Japan market and persistent
efforts by charter carriers to reopen the
market after Japanese restrictions

severely curtailed their activities. After
the MOU was signed, the interest
expressed by many U.S. carriers in the
market and in the proposed rule
suggested considerably excess demand.

In adopting the rule, the Board stated
that it might be modified if abuse or
undesirable consequences resulted from
it. The rule also provided for a Board
review of operations conducted under it
at the midpoint of the 3-year period,
with changes to be made as necessary.
The rule is currently under judicial
review in the U.S. Court of Appeals for
the D.C. Circuit (Arrow Airways et al v.
CAB, D.C. Cir. Nos. 82-2188 and 82-2392,
filed Oct. 4, 1982),

By PR-260, adopted June 16, 1983, Part
320 was amended to allow & brief period
during which carriers holding Japan
charter authorizations could return them
to the Board for the allotment year
beginning Cctober 1, 1982, for
redistribution to other carriers
interested in using them. The
amendment provided that carriers
returning authorizations, as provided by
the amendment, would be relieved from
any penalties they would otherwise
have incurred by transferring or not
using these unneeded authorizations.
Redistribution would be on a first-come-
first-served basis (unless demand for the
returned authorizations was
unexpectedly larger than supply).

The amendment was a response to &
petition by Flying Tiger. The turn-back
period was found justified by the
unanticipated low use of authorizations
by the holders of Japan charter
authorizations, and the resultant
likelihood that a large number would
expire unused at the end of the
allotment year. The Board considered
that in this period of low demand, the
transfer and penalty provisions of the
initial rule might be inhibiting optimum
use of the authorizations, and that the
amended reallocation process would
help to ease the transfer of
authorizations to carriers that could use
them in the remaining months of the
allotment year.

The Board also found that the need to
amend the rule so soon after its
adoption warranted advancement of the
mid-term date for review of the rule.

Operations Under the Rule

Carrier activities to date during the
first allocation year, ending September
30, 1983, have been as follows:

—The authorizations were given out to
the following carriers:

48833

Grang- | Lot
father | tery Total
The Fiying Tiger Line .. 80 8 ]
Workd Adrways. ... SRS 57 10 &
Teansamerica Adoos ... .| RO 50
Pan Amencan World Airways........| 4 10 4
N Arfines 1 10 1

Unted Ar Camers a/b/a Over-
seas Natonal Arways 20 20
Challonge Ax Transport ...\ 10 10
C Arid 10 10
Artow Arways/ Capitol A 10 10
B e TR0 - R— SE— 10 10
Northaastorn Intamationa! A Y 10 10
.

LG NSO Sl m 108 300

—As of September 13, 1983, a total of 38
charter authorizations have been
reported used: 28 by Flying Tiger; 7 by
Northwest; 2 by Transamerica; and 1
by Alaska International Air.

—0Of the original 11 carrier recipients of
Japan charter authorizations, only
three have used any of them.

—Except for two one-way passenger
flights {one round trip) flown by
Transamerica, all authorizations were
used for cargo flights.

—A total of four authorizations were
transferred between carriers,

—All carriers excep! two returned all of
their outstanding charter
authorizations for the first allocation
year, pursuant to the procedures P
established by PR-260 and Order 83-
6-91; those two carriers each retained
10 authorizations (a request by one to
return its charter authorizations late
was denied).

—Two carriers have requested a total of
five charter authorizations from the
pool of those turned back.

—Four carriers are currently holding one
or more charter authorizations for this
allocation year, which if not used by
them by September 30, 1883, will
subject the carriers o penalties.

Proposed Changes

The Board has tenlatively decided
that changes in the Part 320 procedures
are warranted. The premise of the initial
procedures, that the demand by U.S.
carriers for Japanese charter flights
would outstrip supply, was not borne
out by events. In particular, the
expected demand for Japanese
passenger charters did not materialize.
It therefore appears that adjustments to
the procedures are called for to achieve
better redistribution and use of the
charter rights in light of this first-year
experience,

The basic need is to provide an
effective incentive for carriers to use the
authorizations they have been given—
not to needlessly let the rights expire
unused—while at the same time not
unduly penalizing them for non-use that
is the result of low demand for charters
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in this market. The incentive in the
current rule is the two-for-one penalty,
in future years, for authorizations that
are unused at the end of a given year.
Even in times when the demand is less
than the total number of authorizations,
this penalty may be important, because
(1) all the authorizations have been
given out, and the penalty provides an
incentive for authorized carriers to
transfer them to carriers who wish to
enter the market: and (2) one or a few
carriers potentially could acquire and
hard the majority of the authorizations,
thereby having the power to artificially
inflate the value of the authorizations or
to severely restrict charter competition.
One possible action is to eliminate the
prior authorizations altogether, and let
any carrier that wishes to fly charters to
Japan receive the rights on an as-needed
basis as long as they last. The Board
reserved the right to do that in PR-251.
In response to United's argument that
the allocations should only be for 1 year
at a time, the Board conditioned its
decision to make 3-year allocations by
providing for this mid-term review,
stating, “We reserve the right [at mid-
term] to change the allocation process if
necessary.” Such a course would
eliminate the possibility of hoarding by
grandfather carriers, although it would
still necessitate some rationing method
at least as a reserve measure if carriers
requested large blocks of authorizations.
The Board has decided, however, to
allow the prior authorizations to stand.
We believe that the allocation system
initially used was justified considering
conditions at the time, and remains
equitable and consistent with the U.S.
delegation’s undertakings with respect
to incumbent U.S, carriers assumed at
the time the charter agreement was
reached. While most incumbent carriers
did no! reach their previous years'
charter activities (on which their
grandfather allocations were based) we
are not prepared to eliminate or reduce
their allotted levels based on this first
year's experience. Moreover, only the
last 2 years of a 3-year period are at
issue. The demand appears to be low
relative to the supply of the
authorizations, and the present
distribution system, considering both the
grandfather and the lottery allocations,
does not appear to have disserved the
public interest. Since a revoration of the
allocations would probably not result in
a materially superior distribution, there
is little justification for upsetting the
assumptions and expectations of the
carriers presently holding them, and
instituting an entirely new system of
allocation. Furthermore a turn-back

system would appear to solve the
reallocation problem at least as well.

For a turn-back system to work
efficiently, however, it is important that
the unwanted authorizations be turned
in as early in the year as possible, so
that any carriers that wish to mount
charter programs to Japan will have the
months that are often needed (by them
and by tour operators) to market such
programs effectively. The Board is
therefore proposing to establish a 1-
month turn-in period at the beginning of
the allocation year, immediately after
these emendments go into effect for the
1983-84 season, and during October of
each subsequent allocation year covered
by the rule. During that period any
authorizations could be turned in
without penalty. No further turn-ins
would be allowed (although holders still
could later transfer authorizations
privately), and any unused
authorizations at the end of the
allocation year would, as now, bring
down a two-for-one penalty. The
penalty would thus gain the added
function of inducing carriers to plan
ahead and turn back all authorizations
that they do not intent to use. While the
penalty would on its face have no effect
on third-year behavior of the carriers,
the Board would reserve the right to
effectuate third-year penalties in
administering any extended or
subsequent system that might prove to
be necessary.

The Board considers it important to
avoid, if possible, the arbitrariness of a
lottery allocation, and to allow carriers
to request turn-in authorizations on a
first-come-first-served basis, as they did
this year. At the same time, the artificial
monopoly that could be obtained by a
carrier taking the entire block of turned-
in authorizations must also be avoided.
The Board therefore proposes to allow
qualified carriers to request tumed-in
authorizations in blocks of any size up
to 30 flights (15 round trips) per request.
The requests could be made at any time,
but a carrier could only make one
request per month (regardless of when
the charters would be flown). Any
request made before October 1 of a
given year would be treated as the
“October request” for that carrier, with
no further request permitted until
November 1, While the figure of 30 is of
course somewhat arbitrary, it is
tentatively chosen as a number large
enough to consititue a significant
program in this market, but small
enough to prevent an immediate
“cornering” of the market by one carrier.
Any requests would be granted in the
order received, Whenever request
exceeded available authorizations, they

would be placed on a stand-by list. The
final rule would establish the date on
which requests for anthorizations could
first be submitted. It would be shortly
after the end of the first turn-in period.
To avoid first-in-line disorder problems,
all requests for authorizations received
on the first day would be considered as
simultaneously submitted. If they
exceeded the number of returned
authorizations, their order would be
determined by random selection, either
by a method agreed to by all the
requestors, or (if no agreement were
reached) by a method prescribed by
Board order.

To prevent carriers from nullifying
previously-imposed penalties by
achieving a high place on the request
list, any carrier that had been assessed
a penalty for a given year would not be
permitted to make a request for the
subsequent year (and any request
already received would be nullified)
until April 1 of the subsequent year. this
provision would not apply to penalties
assessed for the year beginning October
1, 1982,

The Board recognizes that various
other possibilities for unpenalized abuse
of the system might exist. A carrier
might, for example, avoid penalties for
unused authorizations by transferring
them to a “straw” carrier {one that is
qualified but uninterested in using
them). The low demand level indicates,
however, that any abuse that has
economic significance is unlikely, and
more complex regulation is unjustified.
To cover these situations, the Board
reserves the right to assess, on its own
motion, a penalty on a carrier, and/or
bar the carrier’s authorization requests
for a specified period, if it finds that the
carrier has unreasonably requested and
received authorizations without using
them, or has transferred suthorizations
to another carrier that had no intention
of using them.

These provisions would replace the
provisions of § 320.16 for secondary
lotteries to dispose of any forfeited
authorizations. Any forfeited
authorizations would be added to those
voluntarily turned in by carriers. By PR-
2158, 48 FR 45236, October 4, 1983, the
Board has suspended the provisions of
§ 320.16 for a secondary lottery to be
held on November 1, 1983, to dispose of
forfeited authorizations, pending the
outcome of this rulemaking proceeding.

For editorial consistency, the phrase
“charter flight authorization" defined in
§ 320.3 would be changed to
“authorization."
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Smith, and McConnell, Members,
Concurring

While this allocation scheme is
basically first-come-first-served
allowing for a give-back period and a
penalty provision for unused slots, it
continues to rely on an initial allocation
involving grandfather rights and a
lottery. The demand for Japan charters
has shown the grandfather and lottery
provisions to be both unnecessary and
inappropriate. Given this fact, the initial
allocation should also be based on need
and allocated on a first-come-first-
served basis until the time that an
administrative allocation is necessary
and appropriate.

We would be interested in carriers’
comments on such a proposal.

/s/James R. Smith
/s/Barbara E. McConnell

Schaffer, Member, Concurring in Part
and Dissenting in Part

I am concerned that the Board, in
granting only a one month, penalty free
“turn-back" period, has failed to draw
an effective balance between the
differing needs of cargo and passenger
charter operalors, The Board has
recognized the necessity for sufficent
lead time in the marketing of passenger
charters by insisting that unneeded
charter authorizations be returned by
the initial reciplent in sufficient time to
allow their use by other airlines.

However, the Board's requirement
that those authorizations be returned
within 30 days fails to take into account
the need of cargo charter operators to be
able to sell charters on short notice. This
is obviously a situation where the needs
of all potential charter operations
cannot be fully accommodated.
However, I believe that a three or four
month “turn back" period would strike a
more reasonable and equitable balance
between the needs of different kinds of
charter services, all of whom must draw
their authorizations from the same
negotiated quola.

's/Gloria Schaffer

Regulatory Flexibility Act

In accordance with 5 U.S.C. 605(b), as
added by the Regulatory Flexibility Act,
Pub, L. 95-354, the Board certifies that
these amendments would not, if adopted
as proposed, have a significant
cconomic impact on a substantial
number of small entities. The limitation
on charters to Japan is the result of the
underlying Memorandum of
Understanding with that country. Since
qualified direct carriers must posses
large aircraft, they would by definition
not be small businesses. Some charters
are sold by tour operators and agents

that are small businesses. The effect of
these amendments would, however, only
affect the way in which direct air
carriers dispose of unneeded Japan
charter authorizations. They would most
probably not have a significant effect on
the availability or cost of these charters
to the small businesses that market
them. If anything. the effect would be to
make charter life capability more
readily available.

List of Subjects in 14 CFR Part 320

Charter flights, Reporting
requirements, Treaties,

Proposed Rule
PART 320—[AMENDED]

Accordingly, the Civil Aeronautics
Board proposes to amend 14 CFR Part
320, Procedures for Awarding Japanese
Charter Authorizations, as follows:

1. In § 320.3(a), the defined phrase
“charter flight authorization™ would be
changed to “authorization."

2. Section 320.4(b)(2) would be
amended to read:

§320.4 Charter authoriza

(b) L

(2) A charter flight authorization
obtained by request under § 32015 shall
be for one allocation year,

3. In § 320.14(b), the words “or
secondary” would be removed.

4. In § 320.14{c), the closing phrase,
“and the carrier may not participate in
any following secondary lotteries™
would be removed.

5. In § 320,15(b), paragraph (b) would
be revised, and a new paragraph (c)
added, to read:

§320.15 Unused charter authorizations.

(b) Notwithstanding paragraph (a) of
this section, any carrier may without
penalty return any of its allocated
authorizations to the Board, during the
following periods:

(1) For the year beginning October 1,
1983, until
{approximately 30 days after publication
af this amendment in the Federal
(2) For any subsequent year covered
by this rule, until October 31 of that
year.

(c) Returns shall be made by written
notice to the Board's Regulatory Affairs
Division, Bureau of International
Aviation, Washington, D.C. 20428, and
shall be considered made as of the date
the notice is received by the Regulatory
Affairs Division. The notice shall
identify the air carrier and the number

of authorizations returned, and shall be
labeled "Return of Japan Charter
Authorizations.”

(d) The Board reserves the right, on its
own motion, to assess a forfeiture of
authorizations on a carrier, and/or bar
the carrier's requests for authorizations
for a specified period, if it finds that the
carrier has unreasonably requested and
received authorizations without using
them, or has transferred authorizations
to another carrier that had no intention
of operating under them.

6. Section 320.16 would be amended to
read:

$320.18 Reallocation of authorizations.

(a) Any authorizations forfeited under
§ 320.14 or § 320.15, or returned to the
Board under § 320.15(b), shall be
reallocated according to the procedures
of this section.

(b) The Board will maintain an up-to-
date list of authorizations oulstanding,
authorizations returned, and the number
currently available on request. This
information will be available from the
Board's Regulatory Affairs Division,
Bureau of International Aviation,
(telephone 202-673-5878).

(c) A qualified carrier may request
authorizations from the Regulatory
Affairs Division. A single request shall
be for not more than 30 authorizations,
and each authorization shall be for one
allocation year. The request shall be in
writing, and labeled, *Request for Japan
Charter Authorizations.”

(d) Except as provided in this
paragraph and paragraph (e) of this
section, a request for suthorizations may
be made at any time. A particular
carrier may make only one request
during any calendar month. A request
made before October 1 for the allocation
year beginning on that date, or a year
after that date, shall constitute that
carrier's “October request,” and that
carrier may not make another such
request until November 1.

(e) A carrier that has been assessed a
penalty under § 320.14 or § 320.15 with
respect to a given allocation year
(beginning on or after October 1, 1983)
shall not make & request for
authorizations for a subsequent year
until April 1 of the subsequent year.

(f) The Board will accept requests for
authorizations continuously during
business hours, beginning at 9:00 a.m.
on [Date will be shortly after the end of
the 1983 turn-back period]. Requests
will be filled from the pool of returned
authorizations in the order they are
received by the Regulatory
Affairs Division. If the requests at any
time exceed the number of returned
authorizations, a stand-by list will be
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established. However, all requests
received on [above
opening date] will be considered as
having been received simultaneously,
and if they exceed the number of
returned authorizations, their order will
be established by random selection
under procedures agreed to by the
requestors or set forth in & Board order.
(Secs. 204, 401, 407, 1102, Pub, L. 85-2286, ss
amended, 72 Stat. 743, 754, 768, 797; 49 U.S.C,
1324, 1371, 1377, 1502)

Dated: September 28, 1983.

By the Civil Aeronautics Board.
Phyllis T. Kaylor,
Secretary.
[FR Doc. 53-26762 Filed 10-20-0% 848 am]
BILLING CODE 8320-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 122
[Docket No. 82N-0285)

Smoked and Smoke-Flavored Fish;
Current Good Manufacturing Practice

AGENCY: Food and Drug Administration.
ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) proposes to
revoke the current good manufacturing
practice regulation for smoked and
smoke-flavored fish. The action is taken
because the United States Court of
Appeals for the Second Circuit held that,
with respect to smoked whitefish, the
regulation was promulgated in an
arbitrary manner and is invalid.

DATE: Comments by December 20, 1983.
ADDRESS: Wrilten comments, data, or
information to the Dockets Management
Branch (HFA-305), Food and Drug
Administration, Rm. 4-82, 5600 Fishers
Lane, Rockville, MD 20857,

FOR FURTHER INFORMATION CONTACT:

F. Leo Kauffman, Bureau of Foods (HFF-
214), Food and Drug Administration, 200
C St. SW., Washington, DC 20204, 202~
245-1164.

SUPPLEMENTARY INFORMATION: In the
Federal Register of November 13, 1970
135 Fr 17401), FDA issued a final rule
establishing a current good
manufacturing practice (CGMP)
regulation for smoked and smoke-
flavored fish, now codified as 21 CFR
Part 122,

In 19786, the United States sought and
received an injunction against Nova
Scotia Food Products Corp. [NSFPC) to
bar it from processing smoked fish until
its manufacturing practices conformed

to the CGMP regulation. United States v.
Nova Scotia Food Products, 417 F. Supp.
13574 (E.D.N.Y. 1978). NSFPC
(appellants) appealed.

Upon appeal, the court, of appeals
reversed the grant of the injunction and
directed that the complaint be
dismissed. United States v. Nova Scotia
Food Products Corp., 568 F. 2d 240
{1877). In so ruling, the court of appeals
sald in part:

Governmen! inspection of appellants’ plant
established without question that the
minimum T-T-8S [time-temperature-salinity]
requirements were not being met. There is no
substantial claim that the plant was
processing whitefish under “insanitary
conditions” in any other material respect.
Appellants, on their part, do not defend on
the ground that they were in compliance, but
rather that the requirements could not be met
if a marketplace whitefish was to be
produced. They defend upon the grounds that
the regulation is invalid (1) because it is
beyond the authority delegated by the
statute; (2) because the FDA improperly
relied upon undisclosed evidence in
promulgating the regulation and because it is
not supported by the administrative record;
and (3) because there was no adequate
statemeant setting forth the basis of the
regulation. We reject the contention that the
regulation is beyond the authority delegated
by the statute, but we find serious
inadequacies in the procedure followed in the
promulgation of the regulation and hold it to
be invalid as applied to the sppellants herein.

Since the 1977 appellate court ruling,
FDA has not enforced 21 CFR Part 122.
Although FDA now is developing data to
support minimum T-T-S requirements
that will produce a safe and acceptable
product, this project will take
considerable time to complete. In view
of the court ruling and the time needed
to develop the necessary dat, FDA
believes it should propose revocation of
21 CFR Part 122. When adequate data
are available to support minimum T-T-S
requirements, FDA will consider the
need to propose an appropriate
regulation.

Because the regulations have not been
enforced since the 1977 court ruling, the
revocation of the regulations will have
little or no economic impact. Therefore,
FDA has determined that this proposal
to revoke the regulations, if
promulgated, has no economic effects
and therefore is not a major rule under
Executive Order 12291. For the same
reason, FDA certifies, in accordance
with section 805(b) of the Regulatory
Flexibility Act of 1980, that this
proposed rule, if promulgated, would not
have a significant economic impact on a
substantial number of small entities.

List of Subjects in 21 CFR Part 122

Fish, Good manufacturing practices,
Smoked fish.

PART 122—{AMENDED]

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 402(a)(4),
701(a), 52 Stat. 1046, 1055 (21 U.S.C.
342(a)(4), 371{a))) and under 21 CFR 5.11
as revised (see 47 FR 16010; April 14,
1982), is is proposed that Chapter I of
Title 21 of the Code of Federal
Regulations be amended by removing
Part 122—Smoked and Smoke-Flavored
Fish.

Interested persons may, on or before
December 20, 1983 submit to the Dockets
Management Branch (HFA-305)
(address above) written comments
regarding this proposal, Two copies of
any comments are to be submitted,
excep! that individuals may submit one
copy. Comments are to be identified
with the docket number found in
brackets in the heading of this
document, Received comments may be
seen in the office above between 9 a.m.
and 4 p.m., Monday through Friday.

Dated: September 22, 1983,

Mark Novitch, y

Deputy Commissioner of Food and Drugs.
Margaret M. Heckler,

Secretary of Health and Human Services.
[FR Doc. 8328357 Filed 10-30-2% 8:45 am|

BILLING CODE 4180-01-M

21 CFR Part 155
[Docket No. 83N-0327]

Certain Other Canned Vegetables;
Amendment of Standards of Identity

AGENCY: Food and Drug Administration.
ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) is proposing to
amend the standards of indentity for
canned bean sprouts, lima beans,
carrots, green sweet peppers, red sweet
peppers, and potatoes to permit the use
of safe and suitable calcium salts, This
action will promote honesty and fair
dealing in the interest of consumers.

pATE: Comments by December 20, 1982,

ADDRESS: Written comments, data, or
information to the Dockets Management
Branch (HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857,

FOR FURTHER INFORMATION CONTACT:

F. Leo Kauffman, Bureau of Foods (HFF-
214), Food and Drug Administration, 200
C St. SW., Washington, DC 20204, 202~
245-1164.

SUPPLEMENTARY INFORMATION: FDA is
proposing to amend the standards of
identity for canned bean sprouts, lima
beans, carrots, green sweet peppers, red
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sweel peppers, and potatoes in § 155.220
(21 CFR 155.200) to provide for the use of
safe and suitable calcium salts as
optional firming or crisping agents.

In the Federal Register of August 9,
1983 (48 FR 36200), FDA gave natice that
a temporary permit had been issued
covering interstate marketing tests of
experimental packs of canned bean
sprouts to provide for the use of calcium
chloride, in liev of calcium lactate as is
presently prescribed, as a crisping agent.
Justification for the request was that the
optional use of this additional calcium
salt will provide flexibility in
maintaining ingredient supplies and
assistance in controlling product costs.
The standards of identity for canned
lima beans, carrots, green sweet
peppers, red sweet peppers, and
potatoes similarly list the specific
calcium salts including calcium chloride
which may be used as firming agents, In
view of the interest shown in providing
for an additional firming agent for use in
canned bean sprouts and consistent
with the agency's policy to provide for
the use of safe and suitable optional
ingredients whenever it is appropriate to
do so, FDA believes that this is an
opportune time to propose to update the
appropriate standards of identity for
canned vegetables in § 155.200 to
provide for the use of safe and suitable
firming agents. Providing for the use of
safe and suitable ingredients allows a
food processor the flexibility to use
different ingredients in response to
seasonal changes, economic conditions,
or the availability of new ingredients
without the need for lengthy and
expensive administrative proceedings to
amend the food standard each time the
food processor wants to use a new or
different ingredient. As a resull. this
flexibility can be translated into savings
for consumers. For these reasons, FDA
is proposing to amend the standards of
identity for canned bean sprouts, lima
beans, carrots, green sweel peppers, red
sweet peppers, and potatoes in § 155.200
to provide for the use of safe and
svitable calcium salts as firming agents,

I accordance with the Regulatory
Flexibility Act (Pub. L. 96-354), FDA has
reviewed this proposed rule to
determine its impact on small entities
including small businesses. Because this
proposal would increase the number of
optional food ingredients permitted for
use in canned bean sprouts, lima beans,
carrots, green sweet peppers, red sweet
peppers, and potatoes, and would
impose no new requirements on food
manufacturers, FDA therefore certifies
in accordance with section 605(b} of the
Regulatory Flexibility Act that no
significant economic impact on &

substantial number of small entities will
derive from this action.

List of Subjects in 21 CFR Part 155

Canned vegetables, Food standards,
Vegetables.

Therefore, under the Federal Food,
Drug. and Cosmetic Act (secs. 401,
701(e). 52 Stal. 1046 as amended, 70 Stat.
919 as amended (21 U.S.C. 341, 371(e)))
and under authority delegated 1o the
Commissioner (21 CFR 5.10) and
redelegated to the Director, Bureau of
Foods (21 CFR 5.81), it is proposed that
§ 155.200 be amended by revising
paragraph (c)(6) to read as follows:

PART 155—CANNED VEGETABLES

§ 155.200 Certain other canned
vegetables.

(c) » - -

(6) In the case of bean sprouts, lima
beans, carrols, green sweet peppers, red
sweel peppers, and potatoes, any safe
and suitable calcium salts may be added
as a firming agent.

Interested persons may, on or before
December 20, 1983, submit to the
Dockets Management Branch (address
above), written comments regarding this
proposal. Two copies of any comments
are to be submitted, except that
individuals may submit one copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. Received
comments may be seen in the office
above between § a.m. and 4 p.m.,
Monday through Friday.

Dated: October, 14, 1983.

Richard J. Ronk,

Acting Director for Bureau of Foods.
[FR Dec. #3-20656 Filed 10-20-8% 8:45 am)
BILLING COOE 4160-01-M

21 CFR Part 1040
[Docket No. 82N-0188])

Sunlamp Products; Performance
Standard; Correction

AGENCY: Food and Drug Administration.
ACTION: Proposed rule; correction.

SUMMARY: The Food and Drug
Administration (FDA) is correcting a
document that proposed to amend the
performance standard for sunlamp
products and ultraviolet lamps intended
for use in these products. This document
corrects errors that inadvertently
referred to compliance with the
proposed rule when it should only have
referred to the final rule.

FOR FURTHER INFORMATION CONTACT:
Glenn Conklin, National Center for
Devices and Radiological Health (HFX-
460), Food and Drug Administration,
5600 Fishers Lane, Rockville, MD 20857,
301-443-4874.

SUPPLEMENTARY INFORMATION: In FR
Doc. 83-13449 appearing at page 22886
in the issue of Friday, May 20, 1983, the
following corrections are made:

1, On page 22886 in the first column,
under “DATE", the lasl'sentence is
revised to read "The agency will-not
object to manufacturers complying
voluntarily with any final rule based on
this proposal prior to the effective date
of the final rule promulgating the
amended standard.”

2. On page 22800 in the first column,
the paragraph under the heading,
“Effective Date," is revised to read
“FDA intendsthat any final rule based
on this proposal would become effective
1 year after the date of publication of
the final rule in the Federal Register,
The agency will not object to
manufacturers complying with the final
rule promulgating amended standard,
after the final rule is published but prior
to its effective date, provided that the
manufacturer specifies on the
certification label that the product
complies with that amended standard
and provided that the manufacturer
complies with the recordkeeping and
réporting requirements of 21 CFR Part
1002. Manufacturers of products that are
not now subject to the standard because
of lack of radiation emission at
wavelengths less than 320 nanometers
who voluntarily certify compliance prior
to the effective date of the amended
standard will also be considered subject
to the reporting and recordkeeping
requirements.”

Dated: October 14, 1883,

William F. Randolph,

Acting Associate Commissioner for
Regulatory Affairs.

|FR Doc. £3-28053 Filad 10-20-8X 845 um]
BILLING CODE 4160-01-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service
26 CFR Parts 20 and 25

Treatment of Certain Contributions of
Works of Art, etc.

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Notice of proposed rulemaking.

summARy: This document contains
proposed regulations relating to the
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eslate and gift Lax treatment of and gilt tax charitable deductions, a Proposed Amendments to the
contributions of copyrighted wntkL of work of art and its cop{‘lhaho are treated  Regulotions

arl. Changes to the applicable tax law 48 separate properties if a donor ar

were made by the Economic Recovery decedent makes a qualified contribution Pazlhsezmd:::: df;?fs_w 25 CFR
Tax Act or1881. These regulations will ofthewmkd']%ﬂloa?huhﬁed = X
provide guidance lo taxpayers who organization. Thus, with respect to gi ART 20—{AMENDED ‘

make charitable contributions of made after December 31, 1981, and " 1

copyrighted tengible personal property.  estaltes of decedents dying after that Parsgraph 1. {a] Paragraph (e}{1) of
DATES: Wrilten comments and requests  date, a charitable deduction will § 20.2055-2 is amended by ignati
for a-public hearing must be delivered or  generally be allowable for the transfer paragraph (e){1) as paragraph {e){1)(i)
mailed by December 20, 1983. The to charity of a work of arl, whether or and adding @ heading thereta, by
regulations are proposed 1o be effective  nol the relaled copyright is removing the words *'la general” from

for estates of decedents dying after
December 31, 1981 and charitable
transfers after such date.

ADDRESS: Send comments and requests
for a public hearing t0: Commissianer of
Internal Revenue: Altention: CC:LRT
|LR~210-81}, Washington, D.C, 20224,
FOR FURTHER INFORMATION CONTACT:
Robert B. Coplan of the Legislation and
Regulations Division, Office of the Chief
Counsel, Internal Revenue Service, 1111
Constitution Avenue, N.W., Washinglon,
D.C. 20224 [Altention: CC:LR:T) 202-566—
3287, not a tol}-free call

SUPPLEMENTARY INFORMATION:

Background

This document contains proposed
amendments o the Estate and Gift Tax
Regulations {CFR Parts 20 and 25) ander
sections 2055 and 2522 of the Internal
Revenue Code of 1954 (Code). These
amendments are proposed o conform
the regulations to section 423 of the
Economic Recovery Tax Act of 1981
(Pub, L. 97-34, 85 Siat. 318), and are o
be issued under the authority contained
in section 7805 of the Code (68A Stal
917, 26 U.S.C. 7805).

In General

This document contains praposed
. amendments to the regulations relalting
to the estate and gift tax treatment of
charitable contributions of copyrighted
tangible personal property. Existing
regulations do not allow a gift tax
deduction under section 2522 or an
eslate tax deduction under section 2055
if interests in the same are
transferred for both charitable and
noncharitable purposes, unless the
charitable interest is in certain specified
forms, In applying this rule, the existing
regulations treat an original work of art
and a copyright interest relating to that
work of art as two interests in the same
property. Therefore, no charitable
deduction would be allowed under
section 2055 or 2522 if an individual
gave the original of an art work to
charity bul retained the copyright
attributable to that art work.

The proposed regulations provide in
§§ 20.2055-2{e)(1)[ii) and 25.2522{c}-
3(c)(1)[i) that for purposes of the estale

simultaneously transferred to the
charitable organization. This provision
is not applicable Yo the income lax
charitable deductien under section 170.

Comments and Requests for a Public
Hearing

Before adopting these
regulations, consideration will be given
to any written comments that are
submitted (preferably seven copies) to
the Commissioner of Internal Revenuve.
All comments will be available for
public inspection and copying. A public
hearing will be held upoa written
request to the Commissioner by any
person who has submitted written
comments. If a public hearing is held,
notice of the time and place will be
published in the Federal Register.
Executive Order 12281 and Regulatory
Flexibility Act

The Commissioner of Internal
Revenue has determined that this
proposed rule is not a major rule as
defined in Executive Order 12291,
Accordingly, a Regulatory Impact
Analysis is not required. The Internal
Revenue Service has concluded that
although this document is a notice of
proposed rulemaking that solicits public
comment, the regulations proposed -
herein are interpretative and the notice
and public procedure requirements of 5
U.8.C. 553 do not apply. Accardingly, no
Regulatory Flexibility Analysis is
required for this rule.

Drafting Information

The principal author of these
proposed regulations is Robert B,
Coplan of the Legislation and
Regulations Division of the Office of
Chief Counsel, Internal Revenue
Service. However, personnel from other
offices of the Internal Reverme Service

and Treasury Department participated
in developing the regulations, both on
matters of substance and style,

List of Subjects

28 CFR Part 20
Estate taxes,

28 CFR Part 25
Gift taxes.

the Tirst sentence of newly designated
paragraph (e}{1)i). by substituting the
words “this paragraph {e){1)(i)" for the
words “this subparagraph' in the
secand aad fourth seatences and
Examples {1), (2}, (3). and (6) of new
paragraph {e}{1){i}. and by adding a new
paragraph [e}{1)(ii} Yo read as follows:

§20.2055-2 Transters not exclusively for
charitable purposes.

(&) Limitotion applicoble to decedents
dying ofter December 31, 1969—(1)
Disallowance of deduction—{i) In
general. In the case of decedents dying
after December 31, 1969, * *

(iiwalis of art and copyrights r
Lreated as separale praperties—{aG) fn
purposes of paragraphs
(e)(1)(i) and {e}{2) of this section, in the
case of decedents dying after December
31, 1981, if a decedent makes a qualified
contribution of a work of art, the work
of art and the copyright on such work of
arl shall be treated as
properties. Thus, a deduclion is
allowable under section 2055 for a
qualified contribution of a work of an,
whether or not the related copyright is
simultaneously transferred to a
charitable arganization.

(b) Work of art defined. For purposes
of paragraph [e){1){ii){a) of this section,
the teem “work of ant" -ea:&ny
tangible personal property with respect
to which a copyright exists under
Federal law.

{c) Qualfied contribution defined. For
purposes of paragraph {e){1)(ii)c] of this
section, the {term “"qualified
coniribution” Mudnﬁ'e:” lnnaﬁrd’(
property to a guali organization [as
defined in paragraph {e}{1)(ii){d) of this
section) if the use of the property by the
organization is related to the purpese or
function conslituting the basis for its
exemplion under section 501.

{d) Qualified organization defined.
For of paragraph (e}(1){ii){c} of
this section, the term *
organization' means any organization
described in section 501{c)(3) other than
a private foundation {as defined in
section 509). A privaie operating
foundation {as defined in section
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4942(j)(3)) shall be considered a
qualified organization under this
paragraph.
§20.2055-2 |[Amended]

(b) Paragraph (e)(2)(i) of § 20.2055-2 is
amended by removing the seventh
sentence thereof.

PART 25—{AMENDED]

Par. 2. (a) Paragraph (c¢)(1) of § 25.2522"

(c}-3 is amended by redesignating
paragraph (c)(1) es paragraph (c){1)(i)
and adding a heading thereto, by —
substituting the words "this paragraph
(c)(1)(i)" for the words “this
subparagraph” in the second and fourth
sentences and Examples (1), (2), and (3)
of newly designated paragraph (c)(1)(i),
and by adding a new paragraph (c)(1)(ii)
to read as follows:

§25.2522(c)-3 Transfers not exclusively
for charitable, etc., in the case of
gifts made after July 31, 1969,

(¢) Transfers of partial interest in
property—{1) Disallowance of
deduction—{i) In general. * * *

(ii) Works of art and copyright treated
as separate properties. For purposes of
paragraphs (c)(1)(i) and (c)(2) of this
section, rules similar 1o the rules in
§ 20.2055~-2(e)(1)(ii) shall apply in the
case of transfers made after December
31, 1981.

(b) Paragraph (c){2)(i) of § 25.2522(c}-3
is amended by removing the seventh
sentence thereof.

Roscoe L. Egger, Jr.,

Commissioner of Internal Revenue.
PR Doc 83-28757 Filed 10-20-83 645 am|
GILLING CODE 4830-01-M

26 CFR Part 52

Environmental Taxes on Petroleum
and Certain Chemicals; Proposed
Rulemaking

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Notice of proposed rulemaking.

summARY: This document contains
proposed regulations relating to the
imposition of taxes on petroleum and
cerlain chemicals. Changes to the
applicable tax law were made by the
Hazardous Substance Response
Revenue Act of 1880, The regulations
would provide the public with the
guidance needed to comply with that
Act and would affect certain persons in
the petroleum and chemicals industries.
DATES: Writtan comments and requesis
for a public hzaiing must be delivered or
mailed by December 21, 1983. The

amendments are generally proposed to
be effective on April 1, 1882,

ADDRESS: Send comments and requests
for a public hearing to: Commissioner of
Internal Revenue, 1111 Constitution
Avenue, NW., Attention: CC:LR:T {LR-
16-81) Washington, D.C. 20224.

FOR FURTHER INFORMATION CONTACT:
Cynthia L. Clark of the Legislation and
Regulations Division, Office of Chief
Counsel, Internal Revenue Service, 1111
Constitution Avenue, NW., Washington,
D.C. 20224 Attention: CC:LR:T:LR-16-81,
202-566-3288, nol a toll-free call.
SUPPLEMENTARY INFORMATION:

Background

This document contains proposed
amendments to the regulations on
Environmental Exicse Taxes on
Petroleum, Certain Chemicals, and
Hazardous Waste (26 CFR Part 52)
under sections 4611, 4612, 4661, and 4662
of the Internal Revenue Code of 1954
(Code). These amendments are
proposed to conform the regulations to
section 211 of the Hazardous Substance
Response Revenue Act of 1980 (84 Stal.
2797) (Act) and are to be issued under
the authority contained in sections
4862(b), 4662(d), and 7805 of the Internal
Revenue Code of 1854 (94 Stat. 2800, 26
U.S.C. 4662 (b) and (d); 68A Stat. 917, 26
U.S.C. 7805).

The Petmleum_ Tax

The Act imposes a tax under section
4611 (the petroleum tax) on crude oil
received at a United States refinery,
domestic crude oil used or exported
before it is received at a United States
refinery, and petroleum products
(including crude oil) entered into the
United States for consumption, use, or
warehousing. The proposed regulations
provide rules for determining when
crude oil is received at a United States
refinery and when petroleum products
are entered into the United Stales. In
general, crude oil is received at a United
States refinery when it is charged to the
distillation units of a refinery. Petroleum *
products are entered in the United
States for consumption or use when an
entry summary for consumption
{Customs Form 7501) is filed and are
entered for warehousing when an entry
summary for warehouse (Customs F¢ rm
7502) is filed.

Section 4611(c) identifies the persons
liable for the petroleum tax. The tax on
crude oil received at a United States
refinery will be paid by the operator of
the refinery. The tax on patroleum
products entered into the United States
will be paid by the person making the
entry. In general, the regulations tre 1t
the consignee filing the entry summ .ry

for the petroleum products as the person
entering the pelmnum progducts.
However, if the consignee filing the
entry summary has no beneficial
interest in the petroleum products, then
the regulations treat the person with the
beneficial interest in the petroleum
products as the consignee and make that
person liable for the tax. The tax on
domestic crude oil used or exported
before it is received at a United States
refinery will be paid by the user or
exporter.

Section 4612(b) provides tha! the
petrolenm tax is imposed only once with
respect Lo any petroleum product
{including crude oil). Anyone who is
otherwise liable for the tax on a
petroleum product may establish that
the tax already has been imposed with
respect to that product. The regulations
provide that proof of the imposition of a
prior tax may be established by a bill of
lading or invoice saying that the tax has
been paid on the petroleum product
caovered by the bill of lading or invoice,
or, in the case of imported crude oil
received at a United States refinery, by
Customs documents or a statement by
the importer saying the crude oil is
imported crude oil.

The proposed regulations provide
rules for claiming a refund or credit of
an overpayment of the petroleum tax. A
taxpayer claiming a refund or credit of
the petroleum tax, unlike a taxpayer
claiming a refund or credit of the
manufacturers excise tax under section
6418, is not required to demonstrate that
the taxpayer has not included the
amount of the tax in the price of the
petroleum product sold, Mareover, if the
laxpayer has in fact included the
amount of the tax in the price of a
petroleum product and collected the tax
from the purchaser of the product. the
taxpayer may claim a refund or credit
without repaying the tax to the ultimate
purchaser or obtaining the consent of
the ultimate purchaser to the allowance
of refund or credit.

The Chemical Tax

The Act also imposes a tax under
section 4861 (the chemical tax) on
taxable chemicals sold or used by the
manufacturer, producer, or importer of
the chemicals. The regulations provide
rules for determining when a chemical
listed in section 4661{b) will be treated

. as a taxable chemical. Chemicals listed

in section 4661(b) that are present in a
hydrocarbon stream and that are never
isolated from thal stream, bul are
blended with other products and sold as
gasoline, are treated &, U xabdle
chemicals. A metal wili | _ treated as a
taxable chemical only when it has been
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processed to the stage at which i is importer 1o obtain a certificate in which  section 3504{h) of the Paperwork
commercially known or sald as a metal.  the purc)lmser agrees L resell honly Reductien mhwld . an lb:
S8 : chemicals {0 a second purchaser requirements shou sent to
Compuitation of the Chewical Tex for use by the second purchaser as Office of Information and Regulatory
The amount of the chemical tax is fertilizer. and 10 obtain proof framthe ~ Affairs of OMB, Attention: Desk Officer
computed by mulfiplying the rate of the  purchaser the? the chemicals have been  for Internal Revenue Service, New

tax specified for the taxable chemical in
section 4661{b) by the number of tons of
the taxable chemical sold or used. The
regulations provide rules for determining
the number of tons of a taxable
chemical. in general, the tonnage of a
taxable chemical sold or used is
computed on a contained weight basis.
The regulations provide several different
methods of the mumber of
pounds of a taxable chemical used by a
manufacturer, producer, or importer. Iif
the number of pounds used is a
measured quantity. then the
manufacturer, producer, or importer
must use the measured quantity to
compute the chemical tax. However, if
the number of pounds wsed isnota
measured quantity, the manufacturer,
producer, or importer may elect to use
one of the foliowing methods to
determine the number of pounds used:
(1) Average quartedy quantities derived
from engineering data, {2) normal
periodic testing programs, or (3)
consumption formulas based on the
ratio of the aumber of pounds of taxable
chemical reguired to produce a
substance to the measared aumber of
pounds of the substance prodaced.
Exemptions From the Chemicol Tox

Section 4662 provides four exemptions
from the chemical tax. The first applies
to methane and bulane. Methane and
butane are treated as taxable chemicals
anly if they are used otherwise than as a
fuel, and the person $0 using the
methane or butane will be treated as its
manufacturer aad will be liable for the
chemical tax an il

The second exemplion is for certain
chemicals tha! are used to produce -
fertilizer or thal are directly applied lo
crops or cropland as fertilizer. These
chemicals are nitric acid, sulfuric acid,
ammonia, and methane used 1o produce
ammonia. The exemption applies if the
manufacturer, producer, or imporier of
the chemicals uses them for feriilizer or
sells them 10 a purchaser who either
uses them for Tertilizer or sells them to a
second purchaser who uses them for
fertilizer. In the case of a sale for use,
the regulations reguire the
manufacturer, praducer, or imparier o
oblain a certificate in which the
purchaser agrees 10 use the chemicals
for Tertilizer and 10 notify the
manufacturer, etc., if the chemicals are
sold or are not used for Tertilizer. In the
case of a sale Tor resale, the regulations
require the manufaclurer, producer, or

resold for fertilizer. In both cases, the
manufacturer, producer, or importer
remains liable for the tax if the bse Jor
which the chemicals were sold is not
made.

The third exemption is for sulfuric
acid. No chemical tex will be imposed
on sulfuric acid prodoced solely asa
byproduct of and on the same site as air
pollution control equi The
requlations define air pollution control
equipment as any equipment used to
comply with the Clean Air Act.

The last exemption is for chemicals
derived from ceal. The term “taxable
chemical™ does not include any
substance %o the extent derived from
coal.

The regulations do not provide for any
exemptions from the chemical tax other
than the four described above. Thus,
there is no exemption for sales of
taxable chemicals to 2 state or local
governmesit or o any agency of the
federal government. in addition, there is
noe exessplion for taxable chemicals sold
to nonprafit educational izat
for use as supplies for vessels or

aircraft, or for export.
The Hozardous Wastes Tax

The Act imposes & tax under section
4681 on hazardous waste received affer
September 30, 1983, &t a gualified
hazardous waste disposal facility. This
document, however, does not provide
proposed regulstions with respect to
that tax. Propesed requlations
addressing matters related o the
hazardous wasles tax are expecled o
be provided by another regulation
project.
Comments and Requests for a Public

Hearing

Before adopling these proposed
regulations, consideration will be given
to any wrillen comments tha! are
submitted [preferably seven copies) 1o
the Commissioner of Internal Revenue.
All comments will be avalluble for |
inspection and copying. A public
hearing will be held upon written
request o the Commissioner by any
person who has submitted wrilten
comments. I a public hearing is held,
nolice of the limé and place will be
published in the Federal Register,

The colleclion of information
requiremenls cantained in this nolice of
propesed rulemaking have been
submitted to the Office of Management
and Budge! [OMB) for review under

Executive Office Building. Washington,
D.C. 20503, The Internal Revenus

Service requests that persons submitting
comments on these requirements to
OMB also send copies of those
comments lo the Service.

Special Analyses
The Commissioner of lnternal
Revenue has determined that this
rule is net a major rule as
in R.eguh Iimp.
Accordingly. a tory ot
Analysis is not required. The Internal
Revenue Service has concleded that
although this document is a notice of
proposed ralemaking that solicits public
comment, the regulations proposed
herein are interpretative and the notice
and public procedure requirements of 5
U.S.C. 553 do not apply. Accordingly, no
Regulatory Flexibility Analysis is
required for this rale.

Drafting Information

The principal author of these
proposed regulations is Cynthia L. Clark
of the Legislation and Regulations
Division of the Office of Chief Counsel,
Internal Revenue Service. However,
personmel from other offices of the
Internal Revenue Service and Treasury
Department participated in developing
the regulations both on matters of

substance and style.
List of Subjecls in 26 CFR Part 52
Environmental ion, Taxes

Petroleum, Chemicals, and Hazardous
wasle,

Proposed Amendments to the
Regulations

The proposed amendments to 26 CFR
Subchapter D are as follows:

Paragraph. A new part 52,
Enviranmental Taxes on Petroleum and
Certain Chemicals and Hazacdous
Waste, is added to Subchapter D of Title
Zﬂl lof the Code of Federal Regulations as
follows:

PART 52—ENVIRONMENTAL TAXES
ON PETROLEUM AND CERTAIN
CHEMICALS AND HAZARDOUS
WASTE

Sec.

524611-1 Imposition of petroleam tax.

524812-1 Definitions and speciel rales,

524612-2 Refund or credit of tax under
seclion 4611,

52.4661-1 Imposition af chemical tax.




Federal Register / Vol. 48, No. 205 / Friday. October 21, 1983 / Proposed Rules

48841

Sec.

524662-1 Definitions.

52.4662-2 Exemptions.

52.4662-3 Refund or credit of tax under
seclion 4661,

52406624 Disposition of revenue from
Puerto Rico and the Virgin Islands.

Authority: Secs. 4662(b) (94 Stat. 2800, 26
U.S.C. 4662(b)), 4662(d) (94 Stal. 2600, 26
U.S.C. 4662{d)), and 7805 (68A Stat. 917, 26
U.S.C. 7805) Internal Revenue Code of 1954,
§52.4611-1 Impasition of petroleum tax.

(8) In general—{1) Crude oil. Section
4611({a)(1) imposes a tax on crude oil
received at a United States refinery
after March 31, 1981, For the purposes of
this section, crude oil is considered to be
received at a United States refinery
when it is charged to the distillation
units of the refinery. See § 52.4612-
1(a)(8) for special rules relating to
natural gasoline. See § 52.4611-1(d)(1)
for the treatment of crude oil received at
a United States refinery under a
processing agreement or an exchange
agreement.

(2) Petroleum products—{1} In general.
Section 4611(a}(2) imposes & tax on
petroleum products entered into the
United States after March 31, 1981, for
consumption, use, or warehousing, For
the purposes of this section, petroleum
products will generally be considered to
be enlered into the United States for
consumplion or use when an entry
summary for consumption (Customs
Form 7501 or 3311) is filed with Customs,
in proper form, with estimated duties
attached, and will be considered to be
entered into the United States for
warehousing when an entry summary
for warehouse’(Customs Form 7502) is
filed with Customs, in proper form. If a
petroleum product is entered into the
United States for warehousing and, by
the last day of the calendar quarter in
which the product is entered, the
praduct is withdrawn for expartation or
for transportation and exportation from
the United States, no tax will be
imposed on the &elroleum product under
section 4611, If the petroleum product is
not withdrawn for exportation or for
transportation and exportation from the
United States by the last day of the
calendar quarter, tax will be imposed on
the product under section 4611, but a
credit or refund may be claimed when
the product is so withdrawn, See
§ 52.4612-2 for rules relating to credit or
refund of overpayments. Petroleum
products entered into the United States
for transportation and exportation are
not subject to tax under section 4611.
Petroleum products are entered into the
United States for transportation and
exportation when a carrier's receipt is
given to the lading inspector on a
Customs in-bond document (the
appropriate Customs Form 7512 or 7520

or a TIR carnet) covering the petroleum
products to be transported and
exparted. If petroleum products entered
into the United States for transportation
and exportation are not exported from
the United States by the last day of the
calendar quarter they will be taxed
under section 4611, but a credit or
refund may be claimed when the
product is exported. In the case of areas
not subject to the general United States
Customs laws (for example, foreign
trade zones) an entry will be considered
to have occurred at any time such an
event would have occurred if the
Customs laws were applicable to that
area. An entry is not deemed to have
occurred in the case of fuel stores on a
ship or the casual use of items such as
fuel in an automobile gas tank.

(ii) Examples. The provisions of
paragraph (a){2)(i) of this section may be
illustrated by the following examples:

Example {1). X operates a refinery ina
foreign trade zone in Hawaii. The foreign
trade zone is treated as part of the United
States, as provided in § 52.4612-1{a)[6). X
imports crude oil into the trade zone for
processing at X's refinery. Had X imported
the crude ol into some part of the United
States other than a foreign trade zone for the
purposes of processing the oll at a refinery, X
would have entered the crude oil into the
United States for consumption. Thus, X will
be treated as entering the crude oil into the
foreing trade zone for consumption and will
be liable for the section 4611 tax on each
barrel of crude oil imported into the foreign
trade zone for refi

Example (2). Assume the same facts asin
example (1) except that X will not be
processing all the crude oil at X's refinery.
Instead X will place 500,000 barrels of the
crude oil in storage st its tank farm in the
foreign trade zone before transporting it into
California. Had X imported the 500,000
barrels of oil into some part of the United
States other than a foreign trade zone, X
would have had to enter it into the United
States for warehouse, Thus, X will be treated
as entering the 500,000 barrels of oil into the
United States for warehouse and will be
liable for the section 4611 tax on the 500,000
barrels.

(b) Uses and exemptions—{1) In
general. Except as provided in
paragraph (b){2) of this section, if
domestic crude oil (as defined in
paragraph (a)(4) of § 52.4612-1) is used
in or exported from, the United States
before it is received at a United States
refinery, the crude oil will be subject to
tax under section 4611(b)(1). Domestic
crude oil is used when it is consumed, it
is used as a catalyst, or its
characteristics are changed. However,
domestic crude oil is not used when its
characteristics are changed by
operations such as passing the crude oil
through separators to remove gas,

.placing the crude oil in settling tanks to

remove basic sediment and water, or
dehydrating, cleaning, purifying, or
storing the crude oil. For these purposes,
the term “use™ does not include storage
for resale, or storage for the purpose of
being processed, refined, or
manufactured. Moreover, domestic
crude oil lost or destroyed through
shrinkage, spellage, fire, or otherwise is
not considered to have been “used” and,
accordingly, no tax will be imposed on it
under section 4611{b)(1). The mere
injection of a lightweight crude oil into a
crude oil or heavier weight to improve
the ability of the heavy crude oil to flow
through pipelines is not a taxable use of
the light crude oil,

(2) Domestic crude oil used for
extraction purposes. Domestic crude oil
used for extraction purposes on the
premises where produced is not taxable
under section 4611(b)(1). Thus, for
example, domestic crude oil used on the
premises where it is produced for
powerhouse fuel or for injection as part
of the recovery process is nol taxable
crude oil, See paragraph (a)(10) of
§ 52.4612-1 for the definition of
“premises.”

(3) Exemptions inapplicable. There is
no exemption from the petroleum tax for
domestic crude oil exported or sold for
export, or for crude oil and other
petroleum products sold for use as
supplies’ for vessels or aircraft, sold to a
state or local government for the
exclusive use of the state or local
government, or sold to a nonprofit
eductional organization for its exclusive
use. In addition, the Secretary does not
have discretion to exempt the federal
government from the petroleum tax.

(c) Rate of tax. The rate of tax on
crude oil received at a refinery,
petroleum products entered into the
United States for consumption, use, or
warehousing, and domestic crude oil
used or exported before it is received at
a refinery, is $.0079 a barrel. Thus, the
tax on 500,000 barrels of crude oil is
3,950. In the case of a fraction of a
barrel, the tax imposed by section 4611
shall be the same fraction of the
amount of such tax imposed on a whole
barrel.

(d) Persons liable for tax—{(1) Crude
oil received at refinery. The tax on
crude oil received at a United States
refinery shall be paid by the operator of
the refinery. The tax on crude oil
received at a United States refinery
under an exchange agreement will also
be paid by the operator of the refinery.
An exchange means a transaction in
which two or more persons reciprocally
give up and receive crude oil or other
substances. The term “exchange”
includes exchanges in which one person
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may make a payment in cash or other
property o compensate the other person
involved for costs incurred [e.g., freight
cosls) pursuant to the transaction. In the
case of a business entity, the operator of
# United States refinery is the entity and
nol its employee or owner. If a person
refines crude oil under an agreement
whereby another person furnishes the
crude oil and retains title to it and to the
finished products made from it, the
person who refines the crude oil, and
not the person who furnishes the crude
oil, will be subject to the tax.

(2) Imported petroleum products. The
tax on petroleum products entered into
the United States for consumption, use,
or warehousing shall be paid by the
person so entering the petroleum
products. The person enlering a
petroleum product for consumption, use,
or warehousing is the consignee who
filed the entry summary for consumption
or warehouse, as the case may be, with
respect to that petroleum product.
However, if the consignee is not the
beneficial owner of the petroleum
product (for example, the consignee is a
Customs broker engaged by the
beneficial owner), then the beneficial
owner will be deemed to be the
consignee who filed the entry summary
for consumplion or warehouse and will
be liable for the tax on the petroleum
product,

(3) Tax on certain uses or exports.
The tax under section 4611(b){1) on
domestic crude oil used or exported
before a tax is imposed by section
4611(a) shall be paid by the user or
exporter of the oil.

(e) Termination—(1) In general.
Except as provided in paragraphs (e) (2)
and (3) of this section, the taxes
imposed by section 4611 shall cease to
apply after September 30, 1985.

(2) Calendar year 1984. No tax shall
be imposed under section 4611 during
calendar year 1984 if—

(i) On September 30, 1983, the
unobligated balance in the Hazardous
Substance Response Trust Fund (Fund)
exceeds $900,000,000, and

(i1} The Secretary of the Treasury,
after consultation with the
Administrator of the Environmental
Protection Agency, determines that the
unobligated balance of the Fund will
exceed $500,000,000 on September 30,
1964, if no tax is imposed under section
4611 or 4661 during calendar year 1984,

(3) Calendar year 1985. No tax shall
be imposed under section 4611 during
calendar year 1985 if—

(i) On September 30, 1984, the
unubligated balance in the Fund
exceeds $900,000,000, and

{ii) The Secrétary of the Treasury after
consultation with the Administrator of

the Environmental Protection Agency,
determines that the unobligated balance
of the Fund will exceed $500,000,000 on
September 30, 1985, if no tax is imposed
under section 4611 or 4661 during
calendar year 1985.

{f) Effective date. The provisions of
this section are effective after March 31,
1981.

§52.4612-1 Definitions and special rules.

(&) Definitions. For the purposes of
this part and subchapter A of Chapter 38
of the Code—

(1) Crude oil. “Crude oil" includes
crude oil condensate and natural
gasoline, but not other natural gas
liguids. Thus, the term “crude oil" does
not include methane, butane, ethane, or
propane. In addition, the term “crude
oil" does not include refined oil or
synthetic petroleum such as shale oil or
liquids from coal, tar sands, or biomass.
See § 52.4662-2(a) for the chemical tax
on methane and butane. See § 524611~
1(b){2) for the treatment of crude oil
used for extrdction purposes on the
premises where produced.

(2) Crude o1l condensate, "'Crude oil
condensate” means the liquid
hydrocarbons that result when
petroleum hydrocarbons existing in a
gaseous phase in a reservoir condense
because of changes in temperature or
pressure, and that are recovered by a
separator or at a natural gas processing
plant.

(3) Natural gasoline. “Natural
gasoline” means a light, volatile
hydrocarbon mixture (generally '
containing butane, pentane; hexane, and
heptane) that is recovered from natural
gas and that has a Reid vapor pressure
of 10-34 pounds determined by
ASTMD—323-72 test method.

(4) Domestic crude oil. “Domestic
crude oil" means any crude oil produced
from a well located in the United States.

(8) Petroleum product—{i) In general.
“Petroleum product” includes crude oil,
crude oil condensate, natural and
refined gasoline, refined and residual
oil, and any other hydrocarbon product
derived from crude oil or natural
gasoline entered into the United States
in liquid form. The term “petroleum
product” does not include methane,
butane, ethane or propane. See
§ 52.4662-2(a) for the chemical tax on
methane and butane.

{ii) Example. The provisions of
paragraph (a)(5)(i) of this section may be
illustrated by the following example:

Example. Liquid styrene (a hydrocarbon) is
entered into the United States for
consumption. The styrene was produced in
Europe by combining benzene and ethylene.
both of which were made from crude oil. The
styrene is a petroleum product because it is a

hydrocarbon made from crude oil and
entered into the United States in liquid form.

(6) United States. The term “'United
States" means the 50 states, the District
of Columbia, the Commonwealth of
Puerto Rico, the Commonwealth of the
Northern Mariana Islands, the Trust
Territory of the Pacific Islands, and any
possession of the United States. The
term “United States” also includes those
areas considered to be a part of the
United States or a possession of the
United States under section 638 (relating
to continental shelf areas) and any
foreign trade zone of the United States.

(7) United States refinery. “United
States refinery" means any facility in
the United States at which crude oil is
refined. A facility includes all the
equipment {including a natural gas
processing plant) on the site at which
crude oil is refined. A site means a
contiguous property unit; property
divided only by a public right-of-way
shall be considered to be one site.

(8) Refining. “Refining” is any
operation by which the physical or
chemical characteristics of crude oil
products are changed, exclusive of such
operations as passing crude oil through
separators to remove gas, placing crude
oil in settling tanks to remove basic
sediment and water, and dehydrating
crude oil. The stripping of natural
gasoline from natural gas liquids
(NGL's) is not refining.

(9) Refineries that produce natural
gasoline—{i) In general. In the case of a
United States refinery that produces
natural gasoline from natural gas, the
gasoline so produced shall be treated as
received at such refinery at the time so
produced. However, if natural gasoline
is not produced at a United States
refinery, the natural gasoline will be
taxed when it is received at a United
States refinery, used, or exported.

(if) Examples. The provisions of
paragraph (a) {9) (i) of this section may
be illustrated by the following examples:

Example (1). M owns a 10 acre tract of land
bisected by a highway. On one half of the
tract is equipment for refining crude oll, On
the other half of the tract is a crude
processing plant. The equipment for refining
orude oil shires a common power plant with
the gas processing plant. There is no other
physical connection between the refining
equipment and the gas processing plant.
Natural gasoline produced from natural gas
liquids at the natural gas processing plant is
considered received at @ United States
refinery, and thus subject to the tax under
section 4811, as soon us it Is produced.

Example (2). N operates a natural gas
processing plant at which natural gas liquids
are recovered by a process of refrigeration
und absorption. N strips natural gasoline
from the natural gas liquids. The natural
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gusoline will be taxed when it is received at a
United States refinery, used, or exported.

(10) Premises. “Premises’ has the
same meaning as when used for
purposes of determining gross income

from property under seclion 613A
(relating to percen depletion).
(11) Barrel. “Barrel” means 42 United

States gallons at B0 degrees Fahrenheit.

(b) Only one tax imposed with respect
to any product. No tax shall be imposed
by section 4611 with respect to any
petroleum product (including crude oil)
if the person who would be liable for
such tax establishes that a prior tax
under section 4611 has been imposed
with respect to such product. For this
purpese, a statement on the bill of lading
or invoice that the tax imposed by
section 4611 has been paid with respect
to the petroleum product covered by the
bill of lading or invoice will be sufficient
to establish that a prior tax has been
imposed. In the case of imporied crude
oil received at a United States refinery,
proof that the crude il is imported is
sufficient to demonstrate that the tax
under section 4611 has been imposed
ance on that crude oil, and a second tax
will not be imposed when that crude oil
is received at the refinery. Such proof
may consist of Customs documents, a
written statement given by the person
entering the crude oil to the operator of
the refinery saying that the crude oil is
imported, or any other form of
documentation that will show to the
satisfaction of the district director that
the crude oil is not domestic crude oil.

(¢) Disposition of revenues from
Puerto rico and the Virgin Islands. The
provisions of subsections (a)(3) and
(b)(3) of section 7652 shall not apply to
any tax imposed by section 4611. Thus,
no amount of the tax imposed by section
4611 shall be covered into the Treasury
of Puerto Rico, and no amount of the tax
shall be transferred and paid over to the
Government of the Virgin Islands.

(d) Effective date. The provisions of
this section are effective after March 31,
1981,

§52.4612-2 Retund or credit of tax under
section 4611,

Any claim for refund or credit of an
overpayment of tax under section 4611
(the petroleum tax) shall be made in
sccordance with the applicable
provisions of this section and the
applicable provisions of § 301.6402-2
(Regulations on Procedure and
Administration). A claim on Form 843 is
not required in the case of a claim for
credit, but the amount of the credit shall
be claimed by entering such amount as a
credit on & return of tax under chapter
38 (environmental taxes) filed by the
person making the claim. The provisions

of this section are effective after March
31, 1881,

§52.4661-1 Imposition of chemical tax.
(a) Imposition of tax—(1) In general.
Section 4661(a) imposes a tax on the
sale or use after March 31, 1981, of a
taxable chemical by the manufacturer,
producer, or importer thereof. See
§ 52.4611-1(a)(2)(i) for the imposition of
the petroleum tax on taxable chemicals
that are also petroleum products, See
§ 52.4661-1(d)(2) for the definition of
“manufacturer or producer,” § 52.4661-
1(d)(3) for the definition of “importer,"
§ 52.4661(e) for the definition of “sale,”
§ 52.4661-1(f) for definition of “use,” and
§ 52.4862-1(a) for the definition of
“taxable chemical.”
(2) Examples. The provisions of
paragraph (a){1) of this section may be
illustrated by the following examples: *

Example [1). X manufactures a taxable
chemical and sells it to Y, ¥ resalls the
taxable chemical to Z. X is liable for the tax
imposed by section 4661 because X has
manufactured and sold a taxable chemical.
Although Y has sold & taxable chemical, Y is
not liable for the tax imposed by section 4661
because Y is nat the manufacturer, producer,
or imparter of the taxable chemical Y sold.

Example (2). X manufactures a taxable
chemical on March 15, 1961, prior to the
effective date of section 4661, On April 1,
1881, X sells the taxable chemical. X is lfable
for the chemical tax on the taxable chemical
it sold on April 1, 1981,

Exaomple (3}, On March 30, 1981, Y, &
United States corporation with a foundry in
Pennsylvania, enters into a contract with Z, a
British corporation. Under the terms of the
contract, Y will buy 100.000 tons of a taxable
chemical from Z. Z will transport the taxable
chemical in 20 ton lots from Europe, where it
is produced, to Canada. From Canada, the
taxable chemical will be transported to Y's
foundry, On June 1, 1981, 20 tons of the
taxable chemical are delivered to Y's
foundry. As of June 30, 1981, Y has used only
15 tons of the chemical. Thus, for the
calendar quarter ending June 30, 1981, Y is
liable for the chemical tax on the 15 tons of
the taxable chemical it used in June, The
remaining 5 tons of taxable chemical that Y
imported during the quarter ending June 30
will be taxed when Y uses it or sells it.

(b) Rates of tax.,

The tax is
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(c) Computation of tax—(1) In general.
The tax is computed by multiplying the
number of tons of the taxable chemical
sold or used by the rate applicable to
the chemical as set out in paragraph (b)
of this section. The term “ton'" means
2000 pounds. In the case of any taxable
chemical that is a gas, the term “ton"
means the amount of such gas in cubic
feet which is the equivalent of 2000
pounds on a molecular weight basis. The
volume of a gas shall be measured using
standard conditions of 14.78 psia and 60°
F. In the case of a fraction of a ton, the
tax imposed by section 4661 shall be the
same fraction of the amount of such tax
imposed on a whole ton. For the
purposes of this section, only the
amount of the taxable chemical
contained in the substance sold or used,
shall be taken into account. Thus, for
example, if one pound of a substance
contains 50 percent by weight of a
taxable chemical, there is one-half
pound of that taxable chemical,

(2) Measurement, In the case of sales
at arm's length of a taxable chemical,
the tonnage shall be determined by the
number of pounds of taxable chemical
invoiced to the purchaser. In the case of
uses of a taxable chemical, the tonnage
shall be determined by the measured
number of pounds used when this is a
measured quantity. When the number of
pounds of a taxable chemical used is not
a measured quantity, the taxpayer need
not install a meter or other measuring
device to determine the tonnage.
Instead. if reasonable under the
circumstances, the taxpayer may elect
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to determine the number of pounds used
on the basis of—

(i) Average quarterly quantities
derived from engineering data,

(ii) Normal periodic testing programs,
or

(iil) Consumption formulas based on
the ratio of the number of pounds of a
taxable chemical used to produce a
substance to the measured number of
pounds of the substance produced. Once
the taxpayer elects to use one of these
methods of measurement with respect to
a taxable chemical, the taxpayer must
continue to use the same method for that
chemical. However, the taxpayer need
not elect the same method for all the
taxable chemicals the taxpayer uses.
The election is made by writing, on the
back of Form 6627 (Environmental
Taxes) or on a sheet attached to Form
6627, the method the taxpayer used to
determine the tonnage of each chemical
reported on Form 6627,

(3) Examples. The provisions of
pmﬁph (c)(1) and (c)(2) of this section
may be illustrated by the following
examples:

Example (1). M produces sodium
hydroxide, which M mixes with water to form
a solution. M sells this solution in an arm's-
length transaction to N, M's tax liability on
the sale is to be measured by the number of
pounds of sodium hydroxide invoiced to N.
According to the invoice, M sold 10 tons of 50
percent sodium hydroxide solution. Thus, M's
tax liability is $1.40 ($0.28 x 50 percent of 10
tons).

Example (2). X uses taxable chemical T to
mike plastic. X does not actually measure
the T used. However, X establishes that 1.25
pounds of taxable chemical T are required to
make 1 pound of plastic. Thus, the ratio of T
used to plastic produced s 1.25/1 or 1.25. X
elects to use this ratio to determine its tax
liability for T. Assuming X produces 40,000
pounds of plastic during the calendar quarter
ending June 30, 1981, X used 50,000 pounds
(40.000 x 1.25), or 25 tons, of T, Assuming
further that the tax on T is $4.87 a ton, X’s tax
liability for the T is $121.75 ($.87 x 25).

(d) Persons liable for tax—{1) In
general. The tax imposed by section
4661 is payable by the manufacturer,
producer, or importer of the taxable
chemical that sells or uses the taxable
chemical.

(2) Manufacturer or producer—{i) In
general. The terms “manufacturer” and
“producer” include any person that
produces a taxable chemical from new
or raw substances or from scrap,
salvage, waste or recycled substances.
However, a person that uses a taxable
chemical and subsequently reuses that
chemical will not be considered a
manufacturer or producer with respect
to the'amount of the taxable chemical
the person reuses, If, as the result of any
manufacturing, mining, or other

operation, a person produces a waste
material contaning any taxable
chemical, that person will not be treated
as the manufacturer or producer of the
taxable chemical contained in the waste
material, unless the person removes the
taxable chemical from the waste
material. If the person sells the waste
material with the taxable chemical still.
in it, then the person that buys the waste
material and removes the taxable
chemical from it will be treated as the
manufacturer or producer of the taxable
chemical. If a person manufactures or
produces a taxable chemical for another
person who furnishes substances, under
an agreement whereby the person that
furnishes the substances retains title to
them and to the finished substances, the
person for whom the taxable chemical is
manufactured or produced and not the
‘person that actually manufactures or
produces it will be considered the
manufacturer, See section 4662)(b)(1)
and paragraph (a) of § 52.4662-2 for
rules relating to the manufacturer of
methane and butane.

(ii) Example. the provisions of
paragraph (d}(2)(i) of this section may be
illustrated by the following example:

Example. X manufacturers sulfuric acid
and uses it as a catalyst in one of its refining
processes. The process requires 1000 pounds
of sulfuric acid. At the beginning of the first
processing run, X adds 1000 pounds of new
sulfuric acid to the container in which the
process takes rlace. X must pay tax on this
1000 pounds of new sulfuric acid, During the
process, the sulfuric acid becomes
contaminated., At the end of the process, X
draws off the contaminated sulfuric acid,
cleans it, and returns it to the container to be
used again. The cleaning process is such,
however, that only 900 pounds of the sulfuric
acid are recovered. As a result, X must add
100 pounds of new sulfuric acid at the start of
the next processing run. X will not be
considered a manufacturer or producer of the
800 pounds of sulfuric acid it reuses. X must,
of course, pay tax on the 100 pounds of new
sulfuric acid added at the beginning of the
second processing run.

(3) Importer. The term "importer”
means the person entering the taxable
chemical into the United States (as
defined in § 52.4612-1(a}(6)) for
consumption, use, or warehousing. The
person entering the taxable chemical for
consumption, use, or warehousing is the
consignee who filed the entry summary
for consumption or warehouse, as the
case may be, with respect to that
taxable chemical. However, it the
consignee is not the beneficial owner of
the taxable chemical (for example, the
consignee is a Customs broker engaged
by the beneficial owner), then the
beneficial owner will be deemed to be
the consignee who filed the entry
summary for consumption or warehouse

and will be liable for the tax under
section 4661 when that beneficial owner
sells or uses the taxable chemical.

(e) Sale—{1) In general. The term
“sale" means an agreemenl whereby the
seller transfers the property (that is, the
title or the substantial incidents of
ownership, in goods) to the buyer of
consideralion, called the price, which
may consist of money, services, or other
things.

(2) Exchanges. As exchange of a
taxable chemical is a sale of that
taxable chemical for the purposes of
section 4661. “Exchange" includes a
transaction in which two or more
persons reciprocally give up and receive
taxable chemicals or other substances.
The term “exchange” includes
exchanges in which one person may
make a payment in cash or other
property to compensate the other person
involved for costs incurred (e.g., freight
costs) pursuant to the transaction.

(3) Examples. The provisions of
paragraphs (e)(1) and (e)(2) of this
section may be illustrated by the
following examples:

Example (1). M manufacturers and sells o
taxable chemical. Occasionally, M enters into
a contract to sell more of the taxable
chemical than it can manufacture in time to
satisfy the terms of the contract.
Consequently, M has an exchange agreemen!
with Z, also a manufacturer of the taxable
chemical, whereby Z will supply the taxable
chemical to M so that M can make timely
deliveries to its customers, and M will pay
back to Z an equivalent amount of the
taxable chemical within 30 days after the end
of the calendar quarter in which M obtains
the taxable chemical from Z. Pursuant to the
agreement, title to and risk of loss of the
taxable chemical Z supplies M passes to M
when Z delivers it to M. The title to and risk
of loss of the taxable chemical M pays back
to Z passes to Z when M deliversitto Z. Z is
liable for the chemical tax on the taxable
chemical is supplies to M. M is liable for the
chemical tax on the taxable chemical it
returns to Z.

Example (2). M manufacturers a taxable
chemical at its plant in New Jersey. X
manufacturers the same taxable chemical at
its plant in California. Some of M's customers
are in California, and some of X's customers
are in New Jersey. To avoid unnecessary
transportation expenses, M and X enter into
an exchange agreement. Under the terms of
the agreement, M will deliver taxable
chemical to X's New Jersey customers, and X
will deliver an equivalent amount of taxable
chemical to M's California customers. Title to
and risk of loss of the taxable chemical that
M delivers will pass at delivery. Thus, M is
liable for the chemical tax on the amount of
the taxable chemical it delivers to X's
customers. Title to and risk of loss